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NEW FEDERAL RULES 
AMENDMENTS 
REVISIONS 


COURT 
INTERPRETATIONS 


TIMETABLES 
PITFALLS TO AVOID 


WRIGHT and MILLER: 


they’ve put it all together for you 


Much has happened recently with the Federal Rules. !f you don’t know 
how to work with them—as they apply today—you can run into trouble 
and embarrassment in the Federal Courts. 


(The new Federal Rules of Evidence, for example, were just approved 
early this year, and take effect in July.) 


Charles Alan Wright and Arthur R. Miller guide you surely and steer 
you expertly around the problems that can develop. You get all the 
rules, civil, criminal, appellate. The important related statutes. The 
key judicial constructions. Penetrating analysis and step-by-step 


Charles Alan Wright 
guidance. 


The authors stand high in the regard of the bench and bar for their 
unusual expertise on federal procedure. And of extreme importance 
to you, their work is intensely practical for day to day use, even in your 
own state courts. 


It will cost you nothing to talk to your West representative about the 
right now benefits of Federal Practice and Procedure. Or write West 
for more information. 


Warren F. Bateman Richard G. “Dick” Clarke 


P.0. Box 01-2317 P.0. Box 8983 
PUBLISHING ros Arthur Mille 
COMPANY Phone: 305/945-7521 (res) 305/843-9757 


Bobby Ray Jones Bradley H. Thurston Stephen D. Walsh 

P.O. Box 1547 P.O. Box 1086 P.O. Box 421 

Boca Raton, FL 33432 Holmes Beach, FL 33509 Tallahassee, FL 32302 
Broward Co. phone: 305/421-7178 Phone: 813/876-2120 Phone: 904/224-6181 
Paim Beach Co. phone: 305/737-7179 
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SURVEY RESULTS 

Hello friendly readers! 

Did you know that 90% of the mem- 
bership of The Florida Bar “regularly, 
frequently or occasionally” read this 
“Brief-ly Yours” column? Our initial 
statistics further indicate that 53% re- 
view this column either ona “regular or 
frequent” basis and that 35% “regu- 
larly” take note of this page in your 
Florida Bar Journal. For someone who 
has the monthly opportunity to write 
this column, it is heartening to know 
that the written word here does catch 
an eye or two! 

These statistics come from a prelimi- 
nary compilation of 1,050 membership 
questionnaires out of the almost 6,000 
forms thus far received from the mem- 
bership. Complete tabulation of all the 
membership questionnaires that were 
mailed outto all members of The Florida 
Bar this summer should be completed 
soon and final results published in an 
early issue of the Journal. 

But, again, may I personally express 
my gratitude to the 6,000 members of 
The Florida Bar who took approx- 
imately 30 minutes from their busy 
schedules to respond to this important 
membership survey. To me this dem- 
onstrates a sincere and dedicated in- 
terest by the individual grassroot 
lawyer in his professional organization 
and an interest to express his or her 
views about its programs and future di- 
rection. 

Your opinions as expressed in the 
survey are already receiving careful at- 
tention. 

As a matter of fact, The Florida Bar 
Journal and News Board, chaired by 
Thomas R. Post of Miami, studied the 
preliminary results from the survey at 
its meeting in Orlando during the Gen- 
eral Meeting of Committees and Sec- 
tions last month. Your opinions were 
persuasive to the Board in identifying 
your preferences so far as content and 
coverage in the Journal and News. The 
Board, as well as the editorial staff in 
Tallahassee, want to make these publi- 


* OCTOBER 1975 


cations even more beneficial to the 
membership and through your re- 
sponses to the survey, we believe this 
goal can be achieved. Exciting special 
issues on the subjects of malpractice, 
TV in the courtroom, and lawyer over- 
population are on the drawing boards. 

One of the comments that the editor- 
ial staff and Board of Governors had 
received of late was whether the 
Journal should be continued now that 
we have a regular monthly newspaper, 
The Florida Bar News. The counted re- 
sults of 1,050 questionnaires indicate 
that only 2% of the membership feel 
that the Journal should be discon- 
tinued and a substantial majority of you 
concur that the Journal should be con- 
tinued on a monthly basis. 

On the other side of the coin, the 
Editorial Board was somewhat sur- 
prised that 6% of the membership 
“never” use the September directory 
issue of The Florida Bar Journal. 
Because of the demand for extra copies 
and the general comments we have 
heard over the years about the genuine 
utility of the directory for the practicing 
lawyer and his secretary, we believed 
that those who “never” use the direc- 
tory would be substantially lower. 

Because of the need to combat in- 
flationary costs of paper and to keep the 
cost of the directory within the alloca- 
tion budgeted, complete addresses in 
the geographic section of the Journal 
were eliminated two years ago. You 
may recall the question in the survey 
which asked for your preference for in- 
cluding complete addresses in either 
the alphabetical or geographical sec- 
tion. The early results show that 56% 
prefer the complete addresses in the 
alphabetical and 44%in the geographic 
section. 


LARGEST GENERAL MEETING OF 
COMMITTEES AND SECTIONS EVER 


Notwithstanding reduced size of al- 
most all standing committees of The 
Florida Bar, the September 18, 19 Gen- 
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MARSHALL R. CASSEDY 
Executive Director 


eral Meeting of Committees and Sec- 
tions was better attended than any such 
meeting in the past. More than 400 
lawyers met at the Carlton House in 
Orlando to help direct the activities of 
56 standing committees convening at 
that time. 

Perhaps the credit should go to Pres- 
ident J. Rex Farrior, Jr., who has sub- 
stantially upgraded our committee 
structure. Not only are the committees 
smaller, but instead of a member being 
appointed for a one-year term, ap- 
pointments are made now for one, two, 
or three years. With only one-third of 
the committee membership changing 
each year, this new system will provide 
continuity for ongoing committee pro- 
grams. Attendance records, individual 
performance, interests, and contribu- 
tions will all be measured by each 
committee chairman to ensure that 
those who volunteer for important 
committee service are generally con- 
cerned about the responsibilities and 
objectives of each committee. 

The new dedication of committee 
members was clearly manifested at last 
month’s meeting. Attendance was high 
for almost all committees. Discussions 
were lively and innovative. For in- 
stance, the Judicial Nominating Com- 
mission Committee, assigned the re- 
sponsibility of making the system of 
merit selection of judges work even 
better, resolved to attack problems in 
this area through an educational insti- 
tute later in the year for all Judicial 
Nominating Commissioners and 
through an aggressive legislative pro- 
gram. Our hats are off to Chairman Ben 
F. Barnes of Marianna and Vice Chair- 
man Thomas J. Schulte of Miami, as 
they proceed to enhance your 
statewide judicial nominating commis- 
sion system. 

Every committee I personally visited 
seemed to reflect the same dedication. 
The many court rules committees were 
extremely well attended and issues 
fervently debated (could we say some- 
times vociferously?) until a consensus 
was reached. 

Other committees worked equally as 
hard, such as the Florida Constitution 
Committee which concerned itself 
with the formation of the 1978 Florida 
Constitution Revision Commission and 
its important responsibilities related to 
analyzing and streamlining our present 
Florida Constitution. 

All in all, the experiment to dignify 
and formalize committee activity 
within The Florida Bar has met its first 
test successfully. We commend the 


chairmen and all committee members. 


A NEW LIFE INSURANCE PROGRAM 


After a decade of work by Florida 
lawyers interested in expanding the 
programs of The Florida Bar Founda- 
tion, Inc., and by the headquarters staff, 
a new life insurance program will soon 
be made available to all members of 
The Florida Bar. The unique aspect of 
this program will permit individual 
members of the Bar who become in- 
sured to direct any “experience credit 
refund” directly to The Florida Bar 
Foundation, Inc. Initially, the insured 
member under the age of 65 will be 
covered for $10,000 group life insur- 
ance and $20,000 group accidental 
death and dismemberment insurance. 
Members up to the age of 70 years can 
be insured at reduced coverages. The 
plan offers an attractive waiver of pre- 
mium benefits, conversion privileges 
and 24-hour protection for accidents 
that may occur in or out of your law 
office. 

This year’s president of the Founda- 
tion is Burton Young of North Miami 
Beach. One of the sustaining programs 
of the Foundation has been the Glenn 
Terrell Scholarship Fund which annu- 
ally extends loans totaling thousands of 
dollars to worthy Florida law students. 
The Foundation’s board of directors 
has also resolved to give some limited 
financial support to the activities of the 
newly created Federal Judicial 
Nominating Commission of Florida. 

Any member of The Florida Bar is 
eligible to become a “member, ” or “life 
member” of The Florida Bar Founda- 
tion. To become a “member’”’ following 
approval by the board of directors, the 
only requirement is that the member 
annually contribute $100 to the Foun- 
dation. When a total sum of $500 is con- 
tributed by the member to the Founda- 
tion, he becomes a “life member” and 
no further financial contribution is re- 
quired. 

It is sincerely hoped that all mem- 
bers of The Florida Bar will support the 
Foundation either directly through in- 
dividual membership or through sup- 
port of the forthcoming life insurance 
program. Significant progress can be 
made if this is done through the Foun- 
dation toward achieving its established 
purposes such as promoting the study 
of law and research in the law and dif- 
fusion of legal knowledge, the continu- 
ing legal education of lawyers, the fos- 
tering of suitable standards of legal 
education and admission to the Bar, 
and the aiding of members of The 
Florida Bar who are in great need of 
assistance because of illness, misfor- 
tune or advanced age. 
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426 Some Highlights from the Florida Probate Code 


William S. Belcher describes new procedures that will as- 
sist probate practitioner in the rapid and economical ad- 
ministration of decedents’ estates 


432 FPC’'s Impact on Homestead Real Property 
Editorial Board Leslie Jay Gross and Melvin E. Weinstein explain the impact 
n 
Thomas R. Post, Chairman, Miami; Laurence E. pe a ~o real property owned and resided upe 
Kinsolving, Vice Chairman, Tampa; Robert Asti, y nead OF a family 
Judge William C. Brooker shares his memories of this fam- 
Dunaj, Miami; Irving D. Gaines, Milwaukee, ous trial on its 50th anniversary. The Journal adds some 
Wisc.; William H. Garland, Bradenton; William historic photos 
J. Goldworn, Coral Gables; Jane R. Hoade, 
Miami; Hal H. Kantor, Orlando; Neil P. Linden, 437 Freeing the King Ss English 
Form as Well as Substance 
gate; F. Wallace Pope, Jr., Clearwater; Jason G. Henry P. Trawick, Jr., tells the difference between a well 
Reynolds, Daytona Beach; Gary W. Roberts, written legal instrument and a poor one 
West Palm Beach; James E. Roberts, Miami; Law Schools’ Bright IIliterates 
David M. Rieth, Tampa; Leonard H. Rubin, 
Miami; Howard M. Zaritsky, Alexandria, Va.; Gertrude H. Block knows-she is writing coordinator for the 
Board Liaison: William L. Graddy, Fort Myers. University of Florida College of Law 
Legal Cliche Experts 
Sometimes you laugh to keep from crying. Edward H. McK- 
inlay is the Journal's guest writer from the State of Washing- 
ton. 
Officers of The Florida Bar 
J. Rex Farrior, Jr., Tampa 
President 
Edward J. Atkins, Miami 
President-elect 
Marshall R. Cassedy, Tallahassee REPORTS 


Executive Director 


417 Briefly Yours 


421 


425 Letters to the Journal 


The Board of Governors 


Gerald L. Brown, first circuit; Harry L. 
Michaels, second circuit; John E. Norris, third 


447 
449 
489 


Judicial Ethics 
1975 Convention Photos 
Calendar of Legal Events 


President's Page 
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ninth circuit; Joel H. Sharp, Jr., ninth circuit; J. 
Hardin Peterson, Jr., tenth circuit; Leland E. 
Stansell, Jr., eleventh circuit; Robert L. Floyd, 
eleventh circuit; George W. Wright, Jr.,eleventh 
circuit; Julian H. Kreeger, eleventh circuit; 
Samuel S. Smith. eleventh circuit; Talbot 
D’Alemberte, eleventh circuit; William C. 
Grimes, twelfth circuit; L. David Shear, 


thirteenth circuit; Leonard H. Gilbert, 
thirteenth circuit; William E. Harris, fourteenth 
circuit; Raymond W. Royce, fifteenth circuit; 
William A. Foster, fifteenth circuit; Ralph E. 
Cunningham, Jr., sixteenth circuit; Donald H. 
Norman, seventeenth circuit; William F. 
Leonard, seventeenth circuit; S. Lindsey Hol- 
land, Jr., eighteenth circuit; Richard V. Neill, 
nineteenth circuit; William L. Graddy, 
twentieth circuit; A. Lamar Matthews, Jr., ex of- 
ficio, President, Young Lawyers Section; 
Benjamin H. Hill III, ex officio President-elect, 
Young Lawyers Section. 
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Subscriptions: $12 a year nonmembers; 
students, $6. Single copies: $1 
monthly; September directory issue 
$12; $6 extra copies to members. Pub- 
lished monthly by The Florida Bar, 600 
Apalachee Parkway, Tallahassee, Fl 
32304. Second Class postage paid at the 
Post Office at Tallahassee, Fla 32301. 
Views and conclusions expressed in ar- 
ticles herein are those of the authors 
and not necessarily those of the editor- 


ial staff, officials or Board of Governors 
of The Florida Bar. Contributors are 
requested to submit two copies of all 
manuscripts. Closing date is the Ist of 
the month preceding date of issue. Ad- 
vertising rate card may be had upon 
request. Postmaster to send Form 3579 
to The Florida Bar, Tallahassee, 
Florida 32304. © 1975 The Florida Bar. 
News media freely granted permission 
to reprint. 
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The problem: 


You have a client to be qualified as a foreign corpora- 
tion in one or more states or Canadian provinces. You 
need accurate information on statutory requirements, 
entrance fees and summary of annual taxes. How do 
you get the information? 


The solution (choice of): 
[] SPEND A DAY ON RESEARCH AT THE LIBRARY 


L) WRITE TO THE STATE AND PERHAPS WAIT 
WEEKS FOR THE INFORMATION 


L] MAKE A TWO-MINUTE PHONE CALL 


Make the phone call to this office and we'll give you 
(lawyers only) our Foreign Corporation Law Features 
for the jurisdiction in which your client is to be qual- 
ified. Without charge or obligation. Immediately. It 
contains all the information you want. 


(So you may see the complete helpfulness of our Foreign 
Corporation Law Features, we'll be glad to send you 
our Features for your own state. Give us a call, or drop 
us a note.) 


C T CORPORATION SYSTEM 


100 BISCAYNE BOULEVARD 1820 FIRST NATIONAL BANK TOWER 
MIAMI, FLORIDA 33132 ATLANTA, GEORGIA 30303 
TELEPHONE: (305) 377-8326 TELEPHONE: 1-800-241-8922 
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Contingent Fee Guidelines 


Atits recent meeting in Gaines- 
ville, the Board of Governors 
voted to petition the Supreme 
Court to amend two disciplinary 
rules of the Code of Professional 
Responsibility regarding attor- 
neys’ fees. The actions taken by 
the Board followed lengthy de- 
bate over the recommendations of 
The Florida Bar’s Special Attor- 
neys’ Fee Committee, which was 
created under the prior adminis- 
tration. Before making its rec- 
ommendations, this committee 
diligently studied reports of all at- 
torneys’ fees committees of the 
last several years, conducted pub- 
lic hearings to receive sugges- 
tions from lawyers and others and 
studied written communications 
received from attorneys through- 
out Florida, including mono- 
graphs, briefs, and position papers 
prepared on the subject of con- 
tingent fees and related matters. 

On behalf of The Florida Bar, I 
wish to thank all of those who pro- 
vided input to the Board of Gov- 
ernors on these very difficult 
questions, especially the 
Academy of Florida Trial 
Lawyers and other distinguished 
representatives of the plaintiffs’ 


bar. 


Contingent Fees—Need for 
Action 

It is safe to say that the large 
majority of the Board of Gover- 
nors is philosophically opposed to 
any regulation of attorneys’ fees. 
As is so often the case, however, 
flagrant abuses by a small minor- 
ity within our profession have 
prompted severe criticism of the 
entire Bar. As a result, strong sup- 
port began mounting for outside 
agencies, unfamiliar with the 
practice of law, to step in and reg- 
ulate, or even abolish altogether, 
contingent fees unless the Bar put 
its own house in order. Though it 
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has been the object of much criti- 
cism, the contingent fee serves an 
invaluable function in the cause 
of justice, providing legal rep- 
resentation to those who would 
otherwise be effectively denied 
access to the courts. Therefore, 
The Florida Bar will continue to 
strongly support the retention of 
the contingent fee. 

The Board’s action is a positive 
effort to establish guidelines by 
which an attorney can determine 
whether his contingent fee is 
“clearly excessive” as prohibited 
by DR 2-106 of the Code of Pro- 
fessional Responsibility. Without 
such guidelines, in the past 
lawyers have been forced to enter 
into contingent fee agreements at 
their peril. Hopefully, the guide- 
lines contained in the proposed 
amendment will remove most 
of such uncertainty. 


Exceptional Cases 


The Board recognized that 
there are some cases where con- 
tingent fees higher than the stan- 
dards are justified, and thus the 
proposed amendment provides 
flexibility to meet such cases. A 
contingent fee which exceeds 33 
1/3% of amounts recovered be- 
fore the filing of suit, 40% after 
filing and prior to appeal, and 45% 
after an appeal is taken, with a 
ceiling of 25% of amounts recov- 
ered in excess of $500,000, is 
merely presumed to be excessive 
under the rule, and is not ex- 
cessive per se. 

Operating prospectively, the 
rule expressly permits contingent 
fee contracts which, because of 
unusual circumstances, exceed 
the percentages set out in the rule 
whenever the contract is ap- 
proved by the presiding judge. 
Operating retrospectively, the ex- 
istence of unusual circumstances 
may be documented and utilized 


by the attorney to rebut the pre- 
sumption of excessiveness. With 
the establishment of these guide- 
lines, it is hoped that both lawyer 
and client may enter a contingent 
fee arrangement with greater con- 
fidence regarding the reasona- 
bleness of a fee. 


Forwarding Fees 

By voting to petition for the 
amendment of DR 2-107, the 
Board has openly confronted a 
constant problem source to the 
Bar, that of the forwarding fee. Al- 
though there has been a long- 
standing prohibition against for- 
warding fees in general, the prac- 
tice has continued virtually un- 
abated. The rule currently re- 
quires full disclosure to the client 
of any division of fees, to which he 
must consent. The proposed 
amendment would require that 
the client evidence his consent by 
signing a writing which sets forth 
all the basic details of any division 
of fees. Itis feltthat the guidelines 
proposed by the amendment will 
serve to legitimize those cases 
where a division of fees is neces- 
sary and desirable. Further, the 
proposed rule changes will more 
clearly warn of those fee divisions 
which are prohibited by the code. 

I am extremely proud of the 
work done by the Board of Gover- 
nors in their efforts to represent 
the interests of Florida lawyers in 
the critical area of attorneys’ fees. 
As we know, the best decisions 
are made when all sides of an 
issue are represented and consid- 
ered. Therefore, I urge each of 
you to continue to communicate 
your concerns to your representa- 
tive on the Board so that The 
Florida Bar can more effectively 
respond to the needs of the 
Florida lawyer. 


J. Rex FARRIOR, JR. 
President 
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Announcing 
top law firm look ofall Excelsior 
acontemporary flair all its 


e Self-enclosed. Dust-proof. 
e Soft, padded cover. 


e Rich, mahogany-brown, 
leather-grain vinyl. 


e 24 K gold horizontal corporate 
name. (Easy to read without 
tilting head.) 


e Holds up to 50% more. 
360 pages. 

e Quick-zip Velcro® closure. 

e Heavy-duty binder board, 


metals, chrome-plating 
and vinyl. 


e Builds up to a beautiful library. 


Tab opener end. 


and 
EX LIBRIS $28.95 
Overall size: 11-1/2" high, : 
10-7/8" deep, 2-3/8" wide Title end. 


* 


King-size 1-5/8" D-shaped rings Luxurious feel, pleated, turned 
hold more paper, let paper lie flat, edge simulate finest hand 
Foldaway seal. Self-zipper pouch protect holes from tears. craftmanship. 
fits on rings. 


Excelsion-Legal Stationery Co., Jue. 


No. 1 supplier to top law firms for over 70 years. 
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Padded cover, leather-grain vinyl, Ex 


24 K gold corporate name and self- | r LIBRIS, including new 
enclosed design impress clients. . Central Index at noextra 
Has same interior format as Black be cost. 3-ring binder in brief- 


case black with matched slip- 

Beauty, including unique new = case and seal pouch. Extra ca- 

pacity 1-1/4" rings. Overall size 

Central Index. Saves time, money, eee ; 11-3/4" high, 10-5/8" deep, 2-1/4" wide. 

aggravation. Also comes in green (Green Beauty). 
Again Excelsior-Legal reshapes the look of 


For those who prefer the traditional 
Just as Black Beauty aced an untidy pile . ’ and 
of papers with the all-in-one corporate outfit in look: BLACK BEAUTY. $25.25 $27.00 
1958, EX LIBRIS, our new Library Edition Outsells 2 closest competitors combined 
Corporate Outfit, now improves on the binder 
and slipcase with a self-contained one-piece unit 
that speaks volumes for your image. FREE SHIPMENT ON PRE-PAID ORDERS 
It's as well-organized as a crack lawyer's Finest quality at every price 
summation to the jury. Combines space-age CORPORATE OUTFIT PRICE & CAT. NO. 
modernity with the rich, private-library look of Printed 
hand tooled, 24 K gold-stamped leather. Lux- Plain 
uriously soft to the touch, EX LIBRIS is all filler yer 
business when you or your client zip it open. POOP AC E 
The King-sized D-shaped rings let pages lie 
table-flat. An exclusive Central Index, which can 
be removed and filed separately, instantly 
reveals key names and dates, plus data on meet- 
ings, ete. (This index and other interior features, 
except EX LIBRIS’ larger capacity, are the 
same as Black Beauty’s.) 
The 20 custom printed stock certificates are ; Syndicate (rod extra-heavy- No.90 No. 95 
24 Ib. rag bond, with full-page stubs for easy duty red & black, book style) $34.75 $36.50 
entry and legibility. The filler pages are 20 Ib. 
rag bond, as are the optional printed minutes 


and by-laws, which look individually typed for SHIPMENT IN 24 HOURS. MAIL COUPON TODAY 
easy matched fill-in. This feature alone could 


save you far more than the cost of the whole EXCELSIOR-LEGAL Stationery Co., Inc., Dept. F105 
outfit in dictating and secretarial time. 62 White St., New York, N.Y. 10013 
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Subchapter S & IRS 1244(short form) plan... Please ship outfit No. State of Year 
Medical/dental reimbursement plan... Annual 
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preparation...Sole or multiple incorporator... 
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The transfer ledger is ruled in blue and red Certificate signed by President and 
on heavy ledger stock. The divider tabs are 
Mylar-protected. Instructions are clear and 
complete. And the reliable 24-hour shipment is 
what you'd expect from the oldest and biggest OC Send free 41-page catalog of lawyer's supplies 
maker of corporate outfits. EX LIBRIS is only Ship to 
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Administrative Procedures 


Little wonder confusion exists over 
proper agency rulemaking pro- 
cedures under the new Administra- 
tive Procedures Act. 

In two articles appearing in the 
July/August Journal, one written by 
Mr. Oertel, director of the newly 
created Division of Administrative 
Hearings, and the other written by 
Mr. Whisenand, administrator of the 
Attorney General’s Administrative 
Law Division, both authors refer to 
formalized hearing procedures under 
Section 120.57, Florida Statutes. 

Mr. Oertel’s article (page 356, quot- 
ing Section 120.57) erroneously states 
all “rule-making proceedings shall be 
governed solely by §120.57 .. .” The 
statute correctly reads “governed sole- 
ly by §120.54” which makes quite a 
difference and this could be merely a 
typographical error. Mr. Oertel does 
correctly continue quoting §120.57 
that “unless and to the extent that a 
party timely asserts that his substan- 
tial interest... .” 

Six pages later, Mr. Whisenand’s ar- 
ticle (page 362) proceeds to confuse 
the matter by disregarding the clear 
statutory limitations of “timely asserts 
that his substantial interest. . .” in lieu 
of language of the Model Rules of 
Administrative Procedure stating 
“timely asserts at any time prior to the 
conclusion ofa rule hearing. . .”” which 
greatly expands the specific legisla- 
tive provision. This example is ex- 
tremely interesting as a stated pur- 
pose of the Administrative Pro- 
cedures Act was to prohibit agencies 
from expanding specific legislative 
provisions via agency rule-making. 
Frankly, I prefer the statutory lan- 
guage quoted by Mr. Oertel. 

As to uniformity of Administrative 
Procedures among state agencies 
—well, it appears from these two arti- 
cles that we still have confusion. 


Jay B. HAVISER 
Lakeland 


The Retarded Juvenile 


I read with considerable interest 
Carl Schwait’s article in the July/ 


August issue, attacking Florida re- 
habilitative agencies for denying re- 
tarded delinquent juveniles the con- 
stitutional right to treatment. I am 
glad to see legal attention focused on 
this area, but as a former employee of 
the Division of Youth Services I am 
troubled by the article’s thesis. I am 
also troubled by some of the author’s 
recommended solutions. The views I 
express are mine alone, and not those 
of any state agency. 

1) The article states that “[t}he re- 
tarded juvenile is in need of residen- 
tial facilities, away from his or her 
parents...” [p. 405]. This view ig- 
nores the success stories of retarded 
delinquents in home-based programs 
like probation and certain group 
treatment facilities. Substantial fiscal 
and human costs are avoided by treat- 
ing the child at home. Presumably 
there is a right to be treated only to the 
extent that one’s needs require. Youth 
Services has been a pioneer in offer- 
ing a range of alternative “‘treat- 
ments.” 


2) The article states that retarded 
delinquents require “unique, 
specialized treatment,” but the nature 
of this requirement is left to the 
reader’s imagination. The author cites 
a lack of trained teachers as an exam- 
ple of the Division’s inadequacy, but 
no mention is made of the legislative 
mandates for exceptional child educa- 
tional programs found in Fla. Stat. 
§959.25. Has the Division failed to 
comply with these mandates, or is the 
legislature at fault? The article la- 
ments that the “‘state school at 
Okeechobee. . .is presently phasing 
out its single cottage for the mentally 
ill [sic]... .” Hopefully one who ad- 
vocates a right to individualized 
treatment can distinguish mental ill- 
ness from retardation! Further, the au- 
thor implies that segregation is good 
for retardates. This conclusion is 
questionable in view of the brutal 
peer stigmatization process to which 
the poor souls in the “dumb cottage” 
are subject. 

3) Finally, the article suggests that 
retarded delinquents in institutions 
are denied counseling, love, under- 
standing, and good behavior models. I 


have been acquainted with dozens of 
Youth Services programs and hun- 
dreds of employees, the vast majority 
of whom were concerned, loving, and 
excellent behavior models. The 
article’s last paragraph suggests that 
state programs confine children in- 
doors without education, exercise, or 
visitors, ignoring their needs. If such 
phenomena exist, they are directly 
contrary to Youth’ Services’ 
philosophy and policy. See Fla. 
Admin. Code Ch. 10H-2.22, .24, and 
.29. I personally know of no facilities 
in which these practices are con- 
doned. 

I take some comfort in the fact that 
the author cites no sources other than 
a newspaper article for his factual in- 
formation about state programs. If Mr. 
Schwait has personal knowledge of 
instances in which Youth Services has 
denied clients their constitutional 
rights or failed to honor its own ad- 
ministrative rules, aside from those 
resulting from excusable human 
error, I urge him to contact the Direc- 
tor of Youth Services, Joe Rowan. Mr. 
Rowan truly welcomes legitimate 
criticism, and struggles constantly to 
improve the programs he administers. 

Mr. Schwait owes his readers some 
documentation. Absent some exam- 
ples of state programs denying the 
right to treatment, he has failed to 
carry his burden of proof. 


Davin K. MILLER 
Tallahassee 
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BY WILLIAM S. BELCHER 


House Bill 2279 was signed by 
the Governor on June 27, 1975. It 
substantially amended the 1974 
Florida Probate Code and post- 
poned its effective date until 
January 1, 1976. The 1974 Florida 
Probate Code, as amended, will 
be referred to in this article as the 
Code or the Florida Probate Code 
and will be cited FPC. The Code 
covers wills and the administra- 
tion of decedents’ estates, and is 
the first complete revision of 
Florida probate law since the 
Probate Act of 1933.1 

The 1974 Legislature also 
adopted a new Florida guardian- 
ship law as well as chapter 737 
pertaining to trusts and Chapter 
738, a revised Principal and In- 
come Act applicable also to dece- 
dents’ estates. (Florida Statutes 
1925, 738.05) 

The Florida Probate Code 
stresses notice and full informa- 
tion to beneficiaries. The court 
will play a role which is similar to 
that which it occupies in civil 
litigation, the arbiter of disputes, 
and no longer will supervise es- 
tate administration as a matter of 
course. 


As is often the case with new 
concepts a new language is em- 
ployed. The definitional section 
of the Code is 731.201, is too 
extensive to detail, but some of 
the more important new words 
are as follows: 

1. Beneficiary—includes an 
heir-at-law in an intestate estate 
or a devisee in a testate estate 
whose interest in the estate has 
not been satisfied. When the 
beneficiary’s interest has been 
satisfied, he becomes a dis- 
tributee. 

2. Claims are defined as 
liabilities of the decedent 
whether arising in contract, in 
tort, or otherwise, and include 
funeral expenses, but do not in- 
clude taxes or costs and expenses 
of administration. 


1 For an excellent discussion of the sev- 
eral factors which caused the adoption of 
the Florida Probate Code, see The 1974 
Florida Probate Code—a Marriage of Con- 
venience, 27 U of F Law Review 1 by 
Henry A. Fenn and Edward F. Koren. It 
must be borne in mind, however, that this 
article was written prior to the 1975 
amendments to the Florida Probate Code. 
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3. Devisee—The distinction 
between real and personal prop- 
erty is abolished, so any person 
who takes under a will is a devisee 
whether his interest be in realty or 
personalty. 

4. Interested Person is defined 
as a person who may reasonably 
be expected to be affected by the 
outcome of the particular pro- 
ceeding. It is obvious from this 
definition that this phrase will 
mean different people at different 
times and in different situations 
and the statute expressly recog- 
nizes this. 

5. Letters shall be designated as 
Letters of Administration, which 
embraces both the former Letters 
Testamentary and Letters of Ad- 
ministration. 

6. Personal Representative 
—the person appointed by the 
court to administer the estate. 
This title embraces the former de- 
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sity of Florida College of Law in 1950 and 
served as editor-in-chief of the Law Re- 
view. He served as director of the Probate 
Division, Real Property, Probate and 
Trust Law Section, The Florida Bar, in 
1973 and 1974; is now the section’s 
chairman-elect; and also serves as chair- 
man of the steering committee of the Con- 
tinuing Legal Education Course now 
being presented on Florida Probate Prac- 
tice. He is a member of the American Judi- 
cature Society and is a Fellow in American 
College of Probate Counsel. 


signations of executor, adminis- 


trator, administrator, c.t.a. and so 
forth. 


Notice 


Two types of notice are pro- 
vided in the Florida Probate 
Code—formal and informal FPC 
731.301. 

Formal notice may be served by 
certified or registered mail, return 
receipt requested; by personal 
service or by publication. De- 
tailed instructions as to the 
method and fashion of serving 
formal notice are set forth in FPC 
731.301(1). Informal notice is the 
same type of notice that is pres- 
ently used under the Rules of 
Civil Procedure in furnishing 
copies of pleadings to opposing 
parties or their attorneys. FPC 
731.301(2) 

Section 731.302 of the Code au- 
thorizes fiduciaries to waive 
notice and to give consents, and 
Section 731.303 entitled “Virtual 
Representation” gives guidelines 
as to those individuals who may 
be bound by service on others, 
such as fiduciaries and members 
of a class. The probate prac- 
titioner should use these sections 
as his guideline when making 
service on members of a class, 
persons under disability, or upon 
the holders of an equitable in- 
terest. 


Intestate Succession 


The Florida statute of descent 
and distribution has been re- 
named Intestate Succession and 
has been materially modified, 
FPC 732.811 et seq. 

A surviving spouse is, in the ab- 
sence of lineal descendants, enti- 
tled to the entire estate as is true 
under present law but if there are 
surviving lineal descendants of 
the decedent, ‘all of whom are 
lineal descendants of the surviv- 
ing spouse, then the surviving 
spouse takes the first $20,000 of 
the intestate estate plus one-half 
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of the balance. If there are surviv- 
ing lineal descendants,one or more 
of whom are not lineal descendants 
of the surviving spouse, then the 
$20,000 share does not go to the 
surviving spouse, but the surviv- 
ing spouse takes one-half of the 
estate and the lineal descendants 
the remaining one-half. This is a 
substantial departure from our ex- 
isting law under which the surviv- 
ing spouse would share equally 
with the lineal descendants. 

With the exception of the pro- 
visions for the surviving spouse, 
the remaining provisions for inte- 
state succession are similar to pre- 
sent Florida law although collat- 
eral lineal descendants are lim- 
ited to lineal descendants of 
grandparents. 


A new requirement is placed on 
those estates in which heirs or 
beneficiaries are unknown. The 
personal representative is re- 
quired within one year after the 
issuance of letters to commence a 
proceeding for the determination 
of beneficiaries and to serve 
notice on the Department of 
Legal Affairs as to who will rep- 
resent the state. In the event that 
the personal representative fails 
timely to bring such a proceeding, 
the Department of Legal Affairs is 
authorized to file such a petition. 
FPC 732.107 


Elective Share 
Dower and _ curtesy are 


abolished, FPC 732.111, but the 
surviving spouse is given the op- 
tion of taking an elective share. 
FPC 732.201 et seq. 

The elective share may be 
claimed by the surviving spouse 
of a decedent domiciled in 
Florida at the time of his or her 
death and shall consist of 30 per- 
cent of the decedent’s personal 
property and Florida real estate 
except homestead, exempt prop- 
erty, and claims. 

Under the present law, dower is 
not liable for debts, costs and ex- 
penses of administration. The 
elective share by contrast is liable 
for claims which are defined as 
debts of the decedent and the 
funeral bill, but does not include 
costs, expenses of administration, 
or taxes. 

The election to take the elective 
share must be made within four 
months of the first publication of 
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the notice of administration. It is 
payable first from assets passing 
under the will, which, but for the 
election, would have passed out- 
right to the surviving spouse and 
thereafter from the assets of the 
estate in accordance with the 
order of abatement set forth in 
FPC 733.805. 


Exempt Property 

One of the new concepts of the 
Code which will affect many es- 
tates is exempt property under 
FPC 732.402. 

This section provides that a 
surviving spouse, if any, or if 
none, the decedent’s minor chil- 
dren, is entitled to: (1) household 
furniture, furnishings and ap- 
pliances located in decedent’s 
usual place of abode and au- 
tomobile up to a net value of 
$5,000 (subject, however, to any 
perfected security interest) and 
(2) personal effects of the dece- 
dent up to a net value of $1,000 
which are not specifically dis- 
posed of by will. It would appear 
from the wording of the statute 
that in some cases the protected 
class may take the household fur- 
niture, appliances and au- 


tomobiles up to a net value of 
$5,000 notwithstanding their de- 
vise under the will. Personal ef- 
fects otherwise disposed of by the 
will are, however, specifically ex- 
cluded from the exemptions. 

Personal representatives 
should take care when setting off 
the exempt property under class 1 
to make sure that the protected 
class assumes liability for any se- 
curity interest and further indem- 
nifies the estate against any 
claim which might be filed 
against the general assets of the 
estate by the holder of the security 
interest. 


Family Allowance 

The family allowance concept 
has been continued with the fol- 
lowing modification: (1) It now 
inures to the benefit of the surviv- 
ing spouse and lineal heirs whom 
the decedent was legally obli- 
gated to support or was, in fact, 
supporting. Lineal heirs are de- 
fined as lineal ascendants or 
lineal descendants and _ (2) 
The amount has been increased to 
$6000 and may be allocated by the 
court among the protected class. 
FPC 732.403. 
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HIGHLIGHTS FROM FPC 


Wills 


A decedent’s will must now be 
signed or acknowledged by the 
testator in the presence of at 
lease two attesting witnesses 
“. .who must sign in the pres- 
ence of each other and in the pres- 
ence of the testator.” FPC 
732.502. Our present law requires 
only that the testator sign his will 
at the end thereof, cause his name 
to be signed, or acknowledge his 
signature in the presence of at 
least two attesting witnesses. 
Thus, under the Florida Probate 
Code, it is essential that the wit- 
nesses sign the document in the 
presence of each other and in the 
presence of the testator. 

Nuncupative wills have been 
abolished by the requirement of 
FPC 732.502 that every will must 
be in writing. 

An interested person may be a 
witness to the will and his or her 
devise thereunder is no longer 
voided. FPC 732.504. Although 
this may come as a surprise to 
many readers, considerable re- 
search has been conducted by the 
joint editorial board of the Un- 
iform Probate Code which indi- 
cates that the probability of fraud 
is not materially increased by 
permitting interested persons to 
witness the will. The Legislative 
Study Commission came to the 
same conclusion when it rec- 
ommended the adoption of this 
section. 


A completely new concept is 
adopted in FPC 732.515 which 
permits the reference in a will toa 
written statement disposing of 
items of tangible personal prop- 
erty not otherwise specifically 
disposed of by the will. Theré is 
no limit as to the value of the items 
which may be disposed of but 
money and property used in trade 
or business are excluded. The 
writing may be in existence at the 
time the will is executed or it may 
be prepared subsequently. It may 
also be altered after its prepara- 
tion. 

This should prove a very valu- 
able tool as it eliminates the 
necessity of rewriting the will or 
preparing a codicil every time a 
testator desires to change his tes- 
tamentary disposition of such 


property as jewelry, automobiles, 
boats, sporting goods, and the 
like. 

Of very great practical impor- 
tance are the provisions of FPC 
732.804 which permit a decedent 
to make provision for cremation 
either by will or written contract. 
Ante Nuptial Agreements 


Of doubtful validity are the 
provisions concerning ante nup- 
tial agreements, FPC 732.702. 
This section requires that each 
spouse shall make a fair disclos- 
ure to the other of his or her estate 
if the agreement is executed after 
marriage but no disclosure shall 
be required for the validity of an 
agreement executed before mar- 
riage. 

Fees 


Attorneys’ fees are covered in 
two sections. The first concerns 
itself with attorneys who are not 
necessarily employed by the per- 
sonal representative but who 
benefit the estate, FPC 733.106. 
In the belief that the production of 
wills is in the public interest, the 
person nominated as personal 
representative of the last known 
will (or any proponent of the will, 
if the person so nominated does 
not act within a reasonable time) 
is entitled to receive costs and at- 
torney’s fees out of the estate even 
though unsuccessful, if the will 
was in due form and was offered 
in good faith. This section further 
provides that any attorney who 
has rendered services to an estate 
may apply to the court for an order 
awarding fees out of the estate. 
The court may determine 
whether the fees are to be paid, 
the amount thereof, and from 
what part of the estate they shall 
be paid. 

The compensation of attorneys 
employed by the personal rep- 
resentative is governed by FPC 
733.617. This section requires 
that, before any personal rep- 
resentative or attorney fees are 
paid, the personal representative 
must either: (1) have the written 
consent of all persons bearing the 
impact of such fees or (2) have a 
court order entered after a hearing 
and notice to all such persons. 

This same section applies to the 
fee of the personal representative, 


accountants, and appraisers and 
sets forth seven criteria in deter- 
mining the amount of these fees as 
well as the attorney’s fee. 

The statutory personal rep- 
resentative commission is 
abolished. 

The statute indirectly recog- 
nizes the validity of a contract be- 
tween the decedent and the per- 
sonal representative (FPC 
733.617(2) ) but such contract must 
be submitted to the interested 
parties so that they might have an 
opportunity to inquire into the 
validity of the contract but not as 
to the amount. 

A provision in a will selecting a 
particular attorney is not binding 
upon the personal representative, 
who has the right to select his own 
attorney upon such terms and 
conditions as he deems proper, 
subject, however, to the court’s 
right to determine what portion of 
the fees may be charged against 
the estate assets. In re Mark’s Es- 
tate, 83 So. 2d 853 (Fla. 1955). 


Notice of Administration 


Notice of Administration FPC 
733.210 combines, in a general 
way, the old notice to creditors 
and notice of probate. Creditors 
have only three months from the 
date of the first publication of 
notice of administration within 
which to file their claim. Po- 
tential contestants to whom a copy 
is mailed by registered or cer- 
tified mail, return receipt re- 
quested, are likewise limited to 
three months within which to con- 
test the will, the qualifications of 
the personal representative, 
venue, or jurisdiction of the court. 
The notice must be published 
once a week for two consecutive 
weeks and a copy must be mailed 
certified or registered mail, return 
receipt requested, to the surviv- 
ing spouse and all beneficiaries 
known to the personal representa- 
tive. The personal representative 
may elect to mail a copy of the 
notice by certified or registered 
mail, return receipt requested, to 
any other person including 
heirs-at-law or devisees under a 
prior will. Any person to whom a 
copy of the notice was mailed is 
limited to the three-month period 
within which to file his contest. 
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An alternative method of giving 
notice to interested parties is af- 
forded by an adjudication before 
issuance of letters FPC 733.211. 
Under this procedure, all in- 
terested parties are given formal 
notice and a hearing is held prior 
to the issuance of letters. This 
proceeding is made mandatory in 
case a caveat has been filed by 
heirs or devisees under a will 
other than that being offered for 
probate, FPC 733.203. It should 
be borne in mind that, if the ad- 
judication before issuance of let- 
ters procedure is adopted, there is 
a likelihood that there will be a 
substantial delay in the issuance 
of letters and it would seem al- 
most imperative that a curator be 
appointed. See FPC 733.501. Ex- 
isting law as to the authority of 
curators has been continued so it 
is important that the order ap- 
pointing the curator spell out in 
detail the acts and duties which 
the curator is to perform. 


Preference in Appointment 

A schedule of statutory prefer- 
ence in the appointment of a per- 
sonal representative in both tes- 
tate and intestate estates is pro- 


vided in FPC 733.301. Hereto- 
fore, the order of preference in in- 
testate estates was held not to 
apply to testate proceedings. See 
Pryor v. First National Bank of 
Leesburg, 97 So. 2d 143 (DCA 2d 
Fla 1957). 

Nonresidents who are permit- 
ted to act as personal representa- 
tive have been expanded to in- 
clude not only a legally adopted 
child or adoptive parent of the de- 
cendent, a person related to the 
decedent by lineal consanguinity, 
a spouse, a brother, sister, uncle, 
aunt, nephew, or niece of the de- 
cedent, but the spouse of any of 
the foregoing. FPC 733.304. 


Powers of Personal 
Representatives 


The personal representative 
is given very broad powers 
on personal property which may 
be exercised without order of 
court. FPC 733.612. Before draw- 
ing a will, the attorney should 
carefully examine the 27 separate 
statutory powers granted the per- 
sonal representative under this 
section. It would appear that wills 
drawn in contemplation of the 
Florida Probate Code might list 


those statutory powers which the 
testator does not want to give to 
the personal representative rather 
than an enumeration of the pow- 
ers which the testator wants the 
personal representative to have. 

One of the specific powers is to 
continue any unincorporated bus- 
iness for a period of four months, 
but to continue the business 
longer than four months requires 
a court order. FPC 733.612(22) 

The right to sell real property is 
not one of the statutory powers 
which may be exercised without 
court order, but the testator may, 
by a general power of sale, au- 
thorize the personal representa- 
tive to sell, mortgage or lease real 
estate without court order and no 
showing of necessity shall be re- 
quired. 

In the absence of a power of 
sale, the personal representative 
may sell real estate only upon 
court order predicated upon 
either notice to or waiver and con- 
sent by the interested parties. 
FPC 733.613. 


Claims 


As mentioned before, creditors 
are limited to three months from 
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the first publication of the notice 
of administration (or notice to 
creditors in ancillary adminis- 
tration) in which to file their 
claims. FPC 733.702. 

Existing law is carried forward 
with respect to the amendment, 
payment, and objection to claims. 
Only the time limits have been 
changed. 

It is important to remember that 
a personal representative may 
find himself in difficulty by pay- 
ing an obligation of the decedent 
for which no claim has been filed. 
Twomey v. Clausohm, 234 So. 2d 
338 (Fla. Sup. Ct. 1970); Estate of 
Frank F. Hagmann, 60 TC 465. 
FPC 733.702 1(a) provides that a 
claim is valid if it is paid and the 
settlement approved by the ben- 
eficiaries adversely affected 
within the statutory time for filing 
claims or the personal representa- 
tive may file a proof of claim 
within the statutory claim period 
of all claims he has paid or intends 
to pay. 

While FPC 733.705(5) states 
that the probate court may deter- 
mine all issues concerning claims 
not requiring trial by jury, sub- 
paragraph (3) of the same section 
states that the claimant shall be 
limited to 30 days from the date of 
service of an objection within 
which to bring an independent 
action upon the claim. In all prob- 
ability, the manner of disposing of 
claims after objections will be 
handled on a circuit by circuit 
basis. Most likely in the urban 
counties the claimant will be re- 
quired to bring an independent 
action in the court of appropriate 


jurisdiction (county court, etc.), 
since it would be impractical for 
the Probate Division to set up its 
separate small claims division. 

FPC 733.709 has placed an ad- 
ditional burden on the creditor, 
whose claim has not been objected 
to. He must begin a proceeding 
for the enforcement or compul- 
sory payment within one year 
from the date his claim was filed 
or else be forever barred. 

The ten classes in the order of 
priority of expenses and claims 
under existing law have been re- 
duced to seven classes under the 
Florida Probate Code. One of the 
more important changes is the in- 
crease of the preferred funeral ex- 
penses to $1,500 and the exten- 
sion to include interment and 
grave marker expenses. It should 
be noted also that judgments are 
given the same preference as the 
claims of general creditors. FPC 
733.707. 


Accountings and Distribution 

The Florida Probate Code 
abolishes the necessity of filing 
periodic accountings as well as 
the judicial auditing of unob- 
jected to accountings. 

Although the Code does not re- 
quire judicial supervision, it is 
clear that each beneficiary must 
be given full information concern- 
ing the administration of the es- 
tate. 

It is contemplated that, after the 
personal representative has ad- 
ministered the estate, he shall file 
a final accounting and a petition 
for discharge. The accountings 
will contain a complete report of 
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all receipts and disbursements 
from the commencement of the 
administration, or from the date of 
the last accounting filed if the per- 
sonal representative has elected 
to file periodic accountings. The 
petition for discharge shall state 
that the personal representative 
has fully administered the estate 
by making payment, settlement, 
or other disposition of all claims, 
debts, costs of administration and 
taxes and shall contain a proposed 
schedule of distribution showing 
any partial distributions which 
may have been made. 


If no objections are received to 
the accounting or the petition for 
discharge within 30 days from the 
date of service of a copy thereof to 
interested persons, the personal 
representative shall distribute the 
estate according to the plan of dis- 
tribution set forth in the petition 
without court order. 

After making distribution, the 
personal representative shall file 
his receipts showing distribution 
and obtain an order discharging 
him and releasing the surety on 
his bond, if any. Thus, in the nor- 
mal case, the only order that will 
be entered, after the issuance of 
letters, will be the order discharg- 
ing the personal representative. 

If an objection to the petition for 
discharge is filed within the 
30-day period, the court shall 
conduct a hearing and shall de- 
termine a proper plan of distribu- 
tion and thereafter enter an order 
of discharge upon evidence that 
distribution has been made pur- 
suant to the court approved plan 
of distribution. 

The final accounting and peti- 
tion for discharge must be filed 
and served on all interested per- 
sons within one year after the is- 
suance of letters unless the time is 
extended by the court for cause 
shown, after notice to interested 
persons. FPC 733.901. 

In connection with distribution, 
the Code indicates that distribu- 
tion in kind is preferred, FPC 
733.810, although the probate 
court may conduct a partition pro- 
ceeding among two or more heirs 
or devisees in order to effect dis- 
tribution. FPC 733.814. 
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Adversary Proceedings 


The conduct of adversary pro- 
ceedings is left to procedural 
rules to be adopted by the Su- 
preme Court. FPC 731.107. 


Types of Administration 


Under the Florida Probate 
Code, there are four methods of 
transmitting decedent’s property: 

Disposition of personal prop- 
erty without administration, 
FPC 735.301. This applies to a 
decedent who died leaving only 
personal property, the entire 
value of which does not exceed 
exempt property (furniture, au- 
tomobiles of the net value of 
$5,000, personal effects of $1,000) 
preferred funeral expenses 
($1,500) and reasonable and 
necessary medical and hospital 
expenses of the last 60 days of the 
last illness. The court may au- 
thorize the payment, transfer or 
disposition of such a decedent’s 
personal property, tangible or in- 
tangible, to those persons entitled 
by letter or other writing under the 
seal of the court, and any person, 
firm or corporation paying or de- 
livering or transferring property 
under the authorization shall be 
forever discharged from any lia- 
bility thereon. 

This procedure has been fol- 
lowed in Dade County for a con- 
siderable period of time with most 
satisfactory results. It will be new 
to the rest of Florida and will 
likely require (especially in urban 
counties) the training of special 
deputy clerks in the probate divi- 
sion to handle these applications 
by members of the public. 

Summary administration, FPC 
735.201. This is very similar to the 
former no-administration neces- 
sary procedure. If a decedent 
leaves nonexempt property sub- 
ject to administration not in ex- 
cess of $10,000, or if the dece- 
dent has been dead for more than 
three years and all debts have 
been paid or provision made for 
the payment thereof, an order of 
summary administration may be 


obtained. A change from the pres- 
ent law: an order of summary ad- 
ministration may provide for the 
payment of debts and the balance 
be distributed to the ben- 


eficiaries. In addition, all ben- 
eficiaries need not sign the peti- 


VOLUME 49, NUMBER 8 - OCTOBER 1975 


tion for an order of summary ad- 
ministration but formal notice of 
the hearing on the petition may be 
substituted for joinder, FPC 
735.209. 

The decedent, by his last will 
and testament, may direct that his 
estate shall be formally adminis- 
tered under Chapter 733 of the 
Florida Probate Code. Such a 
provision prevents summary ad- 
ministration, family administra- 
tion or disposition of personal 
property without administration. 


Family administration, FPC 
735.101. It is believed that family 
administration will provide a fast 
and economical method of dispos- 
ing of many estates in which the 
beneficiaries are all members of 
an immediate family. The limita- 
tions on this method of adminis- 
tration are: (1) in an intestate es- 
tate, the heirs-at-law consist sole- 
ly of a surviving spouse, lineal 
descendants or lineal ascendants 
of any of them; (2) in a testate 
estate, the beneficiaries under the 
will consist of a surviving spouse 
or lineal ascendants or lineal de- 
scendants or any of them and any 
devise to others constitutes a 
minor part of the decedent’s es- 
tate; (3) the value of the gross es- 
tate as of the date of decedent’s 
death, for federal estate tax pur- 
poses, is less than $60,000; (4) the 
entire estate consists of personal 
property or, if real property, that 
formal administration under 
Chapter 733 has proceeded to the 
point that all claims or creditors 
have been processed or barred. 
All the beneficiaries and the sur- 
viving spouse, if any, must join in 
the petition. A minor may sign by 
his legal guardian or, if none, by 
his natural guardian, apparently 
notwithstanding the amount in- 


volved. If any will is admitted to 
probate upon appropriate peti- 
tion, the court will conduct such 
hearing as it may determine and if 
appropriate shall forthwith enter 
an order of family administration 
permitting immediate distribu- 
tion of the assets to the persons 
entitled thereto. Of course, the In- 
ternal Revenue Code requires the 
filing of a Federal Estate Tax Re- 
turn Form 706 when the gross tax- 
able estate is $60,000 or more. 
Thus, the incorporation of the 
gross estate for tax purposes in the 
family administration statute is 
imposing neither additional work 
nor an unreasonable requirement 
on probate practitioners. 

Formal administration under 
Chapter 733—This adminis- 
tration is with the exception of the 
matters discussed in this article, 
very similar to what we are used to 
today. 


Conclusion 


The Florida Probate Code will 
give the careful and informed 
probate practitioner many new 
tools to assist him in the rapid and 
economical administration of de- 
cedents’ estates. It may well be a 
trap for the unwary and unin- 
formed practitioner, but it should 
eliminate many problems and 
criticisms which the lawyers face 
today in the area of probate and 
the avoidance thereof. A will is 
still the best method of testamen- 
tary disposition of property; all 
other methods and devices which 
have been developed to “avoid 
probate” are in the main substi- 
tutes for a better method of trans- 
mitting property at death. The 
Florida Probate Code will make a 
will more acceptable and give less 
cause to turn to substitutes. O 
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BY LESLIE JAY GROSS 
AND MELVIN E. WEINSTEIN 


Although the Florida Probate 
Code involves extensive revi- 
sions of the probate laws, the pur- 
pose of this article is to analyze 
the impact of the Code upon 
homestead real property, that is, 
Florida realty owned and resided 
upon by the head of a family, to 
the extent of 160 acres of land out- 
side a municipality and one-half 
acre within a municipality, plus 
improvements thereon. 

The January 1, 1976, law affect- 
ing homestead is comprised of Ar- 
ticle X, Sec. 4 of the Florida Con- 
stitution (as revised in 1968), F.S. 
731.05(1) and F.S. 731.27. 

Article X, Sec. 4(c) provides that 
“(t]he homestead shall not be sub- 
ject to devise if the owner is sur- 
vived by spouse or minor 
child. ...” 

Florida Statutes 731.05(1) states 
that: “. . .whenever a person who 
is head of a family, residing in this 
State and having a homestead 
therein, dies and leaves either a 
widow or lineal descendants or 
both surviving him, the home- 
stead shall not be the subject of 
devise, but shall descend as 
otherwise provided in this law for 
the descent of homesteads.” 

Florida Statutes 731.27 pro- 
vides that: “[t]he homestead shall 
descend as other property; pro- 
vided, however, that if the dece- 
dent is survived by a widow and 
lineal descendants, the widow 
shall take a life estate in the 
homestead, with vested remain- 
der to the lineal descendants in 
being at the time of the death of 
the decedent.” 


FPC’s Impact 
on Homestead 


Real Property 


Article X, Sec. 4 clearly pro- 
vides that the subject homestead 
exemption “shall insure to the 
surviving spouse or heirs of the 
owner’ and prohibits devise of 
the homestead when the owner is 
survived either by spouse or mi- 
nor child. 

These constitutional pro- 
visions, however, must be 
analyzed in the light of F.S. 
731.05, which has not been 
amended and still purports to 
prohibit the devise by a Florida 
resident, not survived by spouse, 
but survived by a child or a lineal 
descendant, regardless of age. A 
bill in the 1970 Legislature to 
amend F.S. 731.05 did not pass. 
However, it should be noted that 
the Supreme Court of Florida has 
held in a post-1970 decision that 
the 1968 constitutional amend- 
ment inherently repeals the in- 
consistent provisions of F.S. 
731.05 and that the existence of 
adult children does not prevent 
the devise of homestead property. 
See In re McGinty’s Estate, 258 
So. 2d 450 (Fla. 1972). 


Further, a 1972 amendment to 
Article X, Sec. 4 of the Florida 
Constitution specifically provides 
that homestead may be devised to 
the owner's spouse if there is no 
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minor child living at the time of 
the decedent-owner’s death. 

In order to rectify the existing 
inconsistency between F.S. 
731.05 and Article X, Sec. 4 of the 
Florida Constitution, Section 
732.4015 of the FPC provides as 
follows: “Devise of homestead. 
—as provided by the Florida 
Constitution, the homestead 
shall not be subject to devise 
if the owner is survived by spouse 
or minor child, except that the 
homestead may be devised to the 
owner's spouse if there is no 
minor child.” 


Section 732.401(1) of the Code 
further provides that the home- 
stead shall descend as other inte- 
state property unless the decedent 
is survived by a spouse and lineal 
descendants, in which case the 
spouse would take a life estate in 
the property, and the lineal de- 
scendants would take a vested 
remainder in the property. 

Section 732.401(2) has been in- 
cluded in the Code to rectify a 
problem created by Foerster v. 
Foerster, 300 So. 2d 33 (1st D.C.A. 
Fla. 1974), and expressly provides 
that real property held as tenants 
by the entireties by a husband and 
wife shall not be considered 
homestead property for purposes 
of Florida law. 

It should be observed that there 
is some language inconsistency 
between 732.401(1) and 732.4015 
of the FPC. This inconsistency re- 
sults from the fact that 732.401(1) 
refers to “lineal descendants,” 
whereas 732.4015 refers to 
“minor child.” It is the opinion of 
the authors that use of the lan- 
guage “lineal descendants” in 
732.401(1) was a legislative over- 
sight, and that the combination of 
Article X, Sec. 4(c) of the Florida 
Constitution and 732.4015 of the 
FPC will be construed in toto as 
negating the apparently inconsis- 
tent language of 732.401(1). In 
other words, if a decedent is sur- 
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vived by a spouse and lineal de- 
scendants, none of whom is a 
minor child, the provisions of Ar- 
ticle X, Sec. 4(c) of the Florida 
Constitution and _ Section 
732.4015 of the Code will govern, 
and the decedent will be permit- 
ted to devise the homestead to the 
surviving spouse. 

As a result of the conclusions 
reached in the preceding para- 
graph, it is the further opinion of 
the authors that Section 
732.401(1) of the Code will be- 
come operative only if the dece- 
dent is survived by both a spouse 
and lineal descendants, at least 
one of which lineal descendants is 
a minor child. Under these lim- 
ited circumstances, the surviv- 
ing spouse will take a life estate, 
and the lineal descendants will 
take a vested remainder interest 
in such homestead property. 


Accordingly, under the Florida 
Constitution and the Florida Pro- 
bate Code, the following observa- 
tions may be made with respect to 
the devising of homestead real 
property subsequent to January 1, 
1976: 

A. If the decedent is survived 
by a spouse and a minor child, the 
homestead real property may not 
be devised; 

B. If the decedent is survived 
by a spouse and adult child, the 
homestead may not be devised 
except to the surviving spouse; 

C. If the decedent is survived 
by a spouse and no child, the 
homestead may not be devised 
except to the surviving spouse; 

D. If the decedent is survived 
by no spouse, but is survived by a 
minor child, the homestead may 
not be devised; 

E. If the decedent is survived 
by no spouse, but is survived by 
an adult child, the homestead may 
be devised to any person; and 

F. If the decedent is survived 
by neither spouse nor child, the 
real property that otherwise 
would have been subject to the 
limitations on devise by the 
operative homestead provisions, 
may be devised to any person. 

Another area of the newly 
enacted Probate Code dealing 
with homestead is FPC 732.702, 
which provides that in otherwise 
valid prenuptial and postnuptial 
agreements homestead rights may 
be waived by a spouse. In the 
situation where a decedent is sur- 
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vived by a waiving spouse and 
minor children, the waiving 
spouse could be adversely af- 
fected by her waiver because she 
would have no interest in the 
homestead property and could be 
dispossessed by the guardian of 
the property of the minor children 
or by the children themselves 
upon attaining majority. 

FPC 733.604 provides that the 
probate inventory must list prop- 


erty owned by a decedent at the 
time of his death. Proposed Pro- 
bate and Guardianship Rule 5.340 
requires that homestead be so de- 
signated, and that homestead 
property should be included in 
the inventory for both a Florida 
resident and nonresident. How- 
ever, this fact is not intended to 
affect the restrictions on the de- 
vise of homestead property as dis- 
cussed above. 0 
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Plans for the Scopes trial originated 
around this table at Robinson's Drug 
Store across the street from the court- 
house. Owner F. A. Robinson was head of 
the school board and with teacher Scopes 
planned to make a simple constitutional 
test case. His son W. C. Robinson now 
runs the store and dispenses sodas as his 
father did during the trial’s intermissions. 


Remembering 
the Scopes Trial 


by Judge William C. Brooker 


The trial of John Thomas 
Scopes for violating a Tennessee 
statute in teaching the theory that 
human beings evolved from a 
lower order of animals had its 50th 
anniversary this July. I was pres- 
ent for portions of the trial and 
recall that the eccentric setting of 
the hectic years of the roaring 20’s 
was somewhat reminiscent of 
witch hunts in the Puritan Colony 
of Salem. 

Though conducted in a regu- 
larly constituted court presided 
over by its judge, the Scopes trial 
seemed to me during the time I 
was there to be more ofa spectacle 


In this old Rhea County Courthouse in 
Dayton, Tennessee, 50 years ago this past 
July, Clarence Darrow and William Jen- 
nings Bryan argued the question: Was 
John T. Scopes guilty of having unlawfully 
taught Darwin's theory of evolution? The 
old red brick courthouse still towers over 
other structures on Dayton’s Market 
Street. 


than an ordinary court trial. The 
debates of the lawyers were more 
what one would ordinarily hear in 
the legislature on the enactment 
of an anti-evolution bill than in a 
— trial for the violation of the 
aw. 

When the case was called for 
trial in mid-July, the attorney 
general of Tennessee, the local 
prosecutor and William Jennings 
Bryan were the prosecuting attor- 
neys. Clarence Darrow, a cele- 
brated trial lawyer, Dudley Field 
Malone, a noted orator and 
lawyer, and a Tennessee lawyer, 
with Arthur Garfield Hays were 
the defense attorneys. 

I was vacationing at Signal 
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Mountain Inn near Chattanooga, 
Tennessee, preceding and during 
the trial, and I kept abreast of it 
daily by reading the Chattanooga 
newspapers. In the hope that I 
might obtain a seat, I drove my 
automobile to Dayton. When I ar- 
rived, court was in session, all 
seats in the courtroom were oc- 
cupied, and the hall outside the 
courtroom was crowded with 
people waiting for seats. The 
sheriff let me into the courtroom 
when I told him that I was a 
lawyer from Tampa, Florida, in 
Dayton to observe the Scopes 
trial. 


John T. Scopes (left) shakes hands with 
defense lawyer Clarence Darrow (in hat) 
upon his arrival in Dayton, Tenn., in July 
1925. John R. Neal, (to right of Darrow) 


No witnesses testified in court 
while I was there, but I heard ex- 
tended and sometimes vehement 
arguments of counsel. Bryan and 
Malone were brilliantly eloquent. 
The arguments of the other attor- 
neys, though not lacking in elo- 
quence, were more forensic than 
oratorical. None of the attorneys 
seemed disposed to limit discus- 
sions to the simple question of 
Scopes’ guilt or innocence, and 
the argumentation ranged within 
the broad scope of the indictment 
from the Bible to the constitution 
and from fundamentalism to 
modernism. 


Opposite the defendant and the 
attorneys and to the judge’s left a 
large number of newspaper men 
were seated. I recognized Henry 
Louis Mencken, publisher of 
American Mercury, among them. 
Mencken was there as a feature 
writer for the Baltimore Sun. I had 
read in Mencken’s dispatches to 
the Sun of his sardonic derision of 
Bryan. He had also scoffed at ser- 
mons of local ministers of the gos- 


former dean of Tennessee Law School, 
assisted with the defense. Photo from 
scrapbook of W. C. Robinson, drug store 
owner. 


pel and ridiculed the members of 
their congregations for their cre- 
dulity and faith. The facts in the 
Scopes case differed from the 
usual subjects of Mencken’s sa- 
tires; yet, they were peculiarly 
appropriate for his trenchant style 
of writing. 

It was a hot, humid day, and 
neither Bryan nor Darrow were 
wearing coats. Slouched in their 
seats, Bryan and Darrow looked 
like lazy country storekeepers, 
but on their feet in debate their 
apparent languor vanished and 
they spoke with vitality; but I 
thought Bryan lacked his old-time 
sharpness. He was revered by the 
people whose Biblical beliefs he 
was upholding; and it appeared to 
me that the judge was awed by the 
presence of the Great Commoner 
in the courtroom. In one of his 
passionate outbursts Bryan was 
lustily applauded with only mild 
chiding from the bench. This put 
the attorneys for the defense in 
the awkward position of having to 
contend with Bryan’s popular 
standing in court as much as with 


The Journal! thanks Dorothy Senn, 
reporter, of the Oak Ridger(Tenn.) for 
loan of these historic photographs from 
her files. 
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REMEMBERING THE SCOPES TRIAL 


the weight of the prosecution, and 
it was inevitable that they should 
gibe him in debate. 

On a later day in the trial Dar- 
row called Bryan as a witness and 
catechised him on the miracles 
and parables of the Bible reveal- 
ing Bryan’s confusion regarding 
some Biblical stories. It was man- 
ifestly Darrow’s purpose to strip 
Bryan of the aura of his vaunted 
Biblical knowledge, and in this he 
apparently succeeded. Bryan and 
his friends were said to have been 
embarrassed, but Bryan stead- 


fastly affirmed his belief in all of 
the Bible. 

I glanced from time to time at 
the newsmen. Some of them were 
usually making notes, but Menc- 
ken sat seemingly impassive, his 
eyes flitting around the court- 
room. As his glance rested on 
Bryan, Mencken looked as if he 
was fascinated by the Great 
Commoner, but whenever their 
gazes met, Mencken’s eyes 
flashed with apparent repug- 
nance and Bryan’s eyes glowed 
with resentment. 

During a recess I took the op- 
portunity to go to the table where 
Mencken was seated in the hope 
of engaging him in conversation. 
Mencken rather curtly acknow- 
ledged my introduction. Although 
not invited, I sat down in a chair 
near him. I stated that I had never 
before seen Bryan in a courtroom 
and that he had not impressed me 
very favorably as a lawyer; that, 
except in eloquence, he was out- 
classed by Darrow. This remark 
loosened Mencken’s tongue and 
he became more affable and 
vocal. Concerning Bryan and the 
trial, Mencken was laconic. The 
gist of his discourse was that 
Bryan should stick to the lyceum 
and the church and stay out of the 
courtroom and the political arena; 
that the trial was more newswor- 
thy than definitive or edifying; 
and that it would not add much to 
science, religion, or law. Menc- 
ken appeared to me to be bril- 


liantly intellectual, self-centered 
and self-assured, arrogant, cyni- 
cal, satiric, and agnostic. He hada 
rich vocabulary and exceptional 
faculty for an expressive use of 
words in speech and writing. 

Bryan remained in Dayton after 
the trial to rest, to relish southern 
cooking, and to enjoy the acclaim 
of the townspeople. A few days 
later he died in Dayton, the 
scene of his last victory—one of 
his few victories in a dramatically 
active life. 

The Supreme Court later re- 
versed the judgment of guilty ona 
technicality. Because the Su- 
preme Court did not inits opinion 
direct an acquittal by the trial 
court or otherwise settle the case, 
the defendant petitioned for a re- 
hearing; but the case was later 
dismissed, and “the monkey trial” 
came to an inconclusive ter- 
mination. 
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belief that every professional 
term should be capitalized. There 
is no grammatical basis for it. 


Of course, an exception to this 
rule exists for the use of a defined 
term in an instrument. When the 
name ofa party to an agreement is 
placed in the beginning of the 
contract followed by “herein cal- 
led Buyer,” the designation 
should be capitalized throughout 
the contract. The name of the 
party should be fully capitalized 
in the beginning of an instrument 
or a pleading. 

By the same token there is no 
reason for capitalizing corporate 
terminology in minute books, ar- 
ticles of incorporation, bylaws 
and the like. Most lawyers 
capitalize the title of an officer of 
the corporation each time it is 
used as well as “director,” “board 
of directors,” “bylaws” and “‘cer- 


conclusion of the instrument is: 
“DATED on January 15, 1975.” 
This technique attracts the 
reader’s attention to each major 
subdivision of the instrument. 


Pause for a Comma 

The use of too many capitals as a 
poor drafting principle is second 
only to the use of too many com- 
mas. Some lawyers obviously be- 
lieve that a comma should be 
placed every three to five words, 
regardless of need. A comma is 
used to give the reader pause. If 
the writer does not want the 
reader to pause, he should not use 
a comma. Commas are properly 
used to set off parenthetical 
phrases or clauses, but often the 
sentence can be rewritten to avoid 
parenthetical matter and improve 
clarity. Statutes, particularly the 
Internal Revenue Code, are con- 


Form as Well as Substance 


e Many times the straw breaks 
the camel’s back. Marriages are 
dissolved, contract negotiations 
terminated and litigation begun 
because of minor problems that 
the parties do not or cannot solve. 
The difference between a well 
written legal instrument or plead- 
ing and a poor one frequently is a 
number of relatively minor mat- 
ters of grammar and form. The lay 
public properly criticizes the bar 
for using medieval, or at least 
Elizabethan, language and forms. 

Take, for example, the rules of 
capitalization followed by some 
lawyers. They capitalize “‘court” 
each time it is used in a document. 
It is as if the word denoted a pro- 
fessional deity. ““Court” is prop- 
erly capitalized only at the begin- 
ning of a sentence, when refer- 
ence is made to a particular court, 
or when it refers to the United 
States Supreme Court. Some 
lawyers capitalize ‘plaintiff’ and 
“defendant” and other party des- 
ignations in pleadings. Unless 
proper names are used, there is no 
reason for capitalization. Neither 
should “judge” be capitalized 
when standing alone. This over- 
capitalization may result from the 
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tificate of incorporation.” It is 
proper to write ‘President 
Smith.” It is not correct to write 
“‘the President of the corpora- 
tion.” “‘President’”’ without a 
proper name _ following is 
capitalized only when it refers to 
the President of the United States 
or to the head of another country. 
The use of capitals to direct the 
reader’s attention to subdivisions 
of a document is a good drafting 
technique. The first two or three 
words of the beginning of every 
instrument should be capitalized. 
Usually this takes the form of “BY 
THIS AGREEMENT,” “BY 
THIS WARRANTY DEED” or 
similar terminology appropriate 
to the instrument. A subtitle for 
each paragraph that briefly de- 
scribes the substance of the para- 
graph should be provided. If the 
scrivener finds that his subtitle 
cannot be expressed in three or 
four words, he has too many topics 
in the paragraph and further sub- 
division is needed. Each para- 
graph must be given a subtitle if 
any paragraph has one. Subpara- 
graphs should not be subtitled. The 
subtitle should be fully 
capitalized. Capitalization at the 
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spicuous for parenthetical matter 
that confuses the reader. 

Lawyers have a tradition of end- 
ing sentences within a paragraph 
with a semicolon and ending the 
paragraph with a period. The tra- 
dition does not comport with punc- 
tuation rules and should be dis- 
carded. Each time a complete sen- 
tence is written, it should be fol- 
lowed by a period. 

Some lawyers use quotation 
marks to set off defined terms in 
an instrument. While this is an ac- 
cepted rule of punctuation, it is 
simpler to omit the quotation 
marks. Their omission does not af- 
fect the construction or clarity of 
the instrument. The use of 
parentheses to set off a defined 
term, such as “(Buyer),” without 
any explanatory language is not 
the kind of brevity that improves 
readability. 

The use of the possessive is a 
troublesome matter. For example, 
should “attorney’s fee” be singu- 
lar or plural? It seems incongru- 
ous to an older practitioner to 
refer to a professional corporation 
as singular. My office has a policy 
of always using “attorney’s” even 
when the lawyers to whom refer- 
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ence is made would be correctly 
referred to in the plural. Others 
may believe such a joint fee 
should be termed “attorneys’ 
fee.”” When no other rule applies, 
make a decision and follow it con- 
sistently. 

A similar question arises in 
“stockholders” and “directors” 
when these terms, usually nouns, 
are used as adjectives to describe 
“meeting” or “minutes.” The 
same thing occurs in “‘cashier’s 
check.” Many nouns used in this 
sense can be treated as adjectives 
and the possessive form omitted. 
Of course, the precise practitioner 
will avoid the problem by saying 
“meeting of the stockholders” 
and “minutes of the board of di- 
rectors,” but he will not like 
“check of the cashier.” Why the 
distinction between the latter 
category and “attorney’s”? I am 
not sure it can be justified gram- 
matically. It can be justified on 
the basis that the stockholders do 
not “possess” the meeting nor do 
the directors “possess” the min- 
utes. On the other hand the at- 
torney does, hopefully, “possess” 
the fee. This is even clearer for a 
“cashier's check.” The cashier 
does not “possess” the check. It is 
merely a bank check and may be 
signed by any number of bank of- 
ficials in addition to the cashier. 

The same system can be fol- 
lowed when a fiduciary’s name 
precedes another noun, such as 
“executor’s deed.” The deed is 
signed by the executor, but to 
have any legal effect it must be de- 
livered to another person who has 
possession of it. Perhaps a policy 
of eliminating the possessive form 
on all nouns used as adjectives 


should be followed. 


Redundant Designations 
Another matter of form is the 
use of “the” before party designa- 
tions. The official forms approved 
by the Supreme Court for civil ac- 
tions omit “the.” Either the use or 
omission of “the” is proper 
grammatically. The decision is a 
question of style on the part of the 
writer. Using “said” as a substi- 
tute for “the” is archaic and 
“legalese.” “The said” is redun- 
dantly improper. It is like saying 
“the the.” When used as a pro- 
noun, “same” is usually ambigu- 
ous. It should not be used. 
When there are multiple parties 


to litigation, it is convenient and 
conducive to clarity to give them 
descriptive designations in the 
beginning of a pleading. For ex- 
ample, in a mechanic’s lien fore- 
closure the owner can be referred 
to as “defendant owner,” the con- 
tractor as “defendant contractor” 
and the surety as “‘defendant 
surety.” It is helpful both to the 
trial court and to a reviewing court 
to have the party designation 
combined with the descriptive 
designation. This enables the 
reader to recognize the position of 
the party in the litigation as well 
as his prelitigation relationship to 
the other parties. The recent ten- 
dency, pursuant to the divorce re- 
form statutes of 1971, to use the 
terms “husband” and “wife” 
without further explanation is not 
desirable legal brevity. The use of 
“petitioner wife” or “defendant 
husband” is redundant since 
normally there are only two par- 
ties to dissolution litigation. A 
pleader who, when referring to 
one party, uses “defendant and 
counter plaintiff’ or “plaintiff and 
counter defendant” or any varia- 
tion of them has no feel for simple, 
concise and precise law English. 
A defendant who counterclaims 
is still a defendant. A plaintiff 
against whom a counterclaim 
is asserted is still a plaintiff. The 
offending lawyer likes verbiage 
and there is no known cure for that 
malady. 


The fashion among some 
lawyers of using Roman numerals 
cannot be commended. We have 
ceased to use Latin in pleadings 
for obvious reasons. The con- 
tinued use of Roman numerals is 
inconvenient and pretentious. 

Another numbering problem 
concerns paragraphs. The best 
method is to use Arabic numbers 
for each paragraph, small letters 
in parentheses for subparagraphs 
and Arabic numbers in parenthe- 
ses for subparagraphs. ““AR- 
TICLE FIRST” and similar sub- 
division is stilted and pompous. 

A related matter about which 
many lawyers are careless is the 
failure to number all paragraphs 
in a pleading sequentially from 
beginning to end. Some lawyers 
still begin separate counts or de- 
fenses with a new sequence of 
numbers. This is forbidden by 
RCP 1.110(f). 


An office policy should be es- 
tablished on the use of abbrevia- 
tions. They can be particularly 
useful in real property descrip- 
tions. The abbreviations for de- 
grees, minutes and seconds are 
among the most helpful. Ab- 
breviating “feet” and “yards” is 
an exercise in futility. The reduc- 
tion of spaces on a line of type is 
not worthwhile. Standardizing 
the types of legal descriptions, the 
abbreviations to be used in them 
and the use of capitalization is 
helpful. Directions in calls may or 
may not be abbreviated as the writ- 
er chooses, but he must consis- 
tently follow the chosen course. 
Lawyers handling condominiums 
often add language to the unit de- 
scription and condominium name 
to convey or mortgage the undi- 
vided interest of the unit in the 


“Speak the speech / pray 
you, as | pronounced it to 
oe... 


Hamlet 


common elements appurtenant to 
the unit. Section 711.04(2) Florida 
Statutes 1973 does it automati- 
cally. 

Accepted abbreviations for 
governmental agencies and 
nationwide organizations such as 
“AIA” for the American Institute 
of Architects, should be used. 
Periods behind the letters for this 
type of abbreviation should be 
omitted. 


Writing amounts of money and 
following this by the Arabic num- 
erals in parenthesis is redundant. 
It doubles the possibility of sec- 
retarial error. The protection that 
some lawyers believe it gives is 
nonexistent. When the written 
amount does not coincide with 
the numerals, it does not solve a 
problem. It creates one. The prob- 
lem sought to be avoided—that of 
making a mistake in the use of a 
written amount or of numerals 
—should be solved by careful 
proofreading. 

The spelling of “‘percent”’ 
rather than using the symbol is 
verbose. Ifthe scrivener insists on 
spelling the amount of the percen- 
tage, however, it is proper to spell 
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“percent.” If a numeral is used, 
the percent symbol should be 
used. The section symbol is par- 
ticularly useful to a lawyer who 
cites statutes often. It should not 
be used to begin a sentence. 

Long sentences make instru- 
ments complex. Use short sen- 
tences. Two simple sentences are 
usually better than one complex 
sentence. When a sentence runs 
more than two lines, consider re- 
phrasing the sentence. 

Apparently many lawyers and 
judges do not know how to cite 
Florida Statutes. A practice has 
grown up of prefacing the stat- 
utory section with the abbrevia- 
tion “FS.” This is followed by the 
section number with “Florida 
Statutes” or “Florida Statutes An- 
notated.”” The reader is left to 
wonder whether this is due to 
poor proofreading, to careless- 
ness, to ignorance or to the need of 
some writers to repeat them- 
selves. The easiest way to cite 
Florida Statutes is by the section 
number followed by ‘‘Florida 
Statutes” or “FS” in turn followed 
by the year of enactment to which 
reference is made. An example is 
“$689.01 Florida Statutes 1973.” 
This has the advantage of follow- 
ing the citation method usually 
expected by lawyers. This 
method also divides the section 
number from the year of the stat- 
utory reference, a practice that isa 
good drafting technique. The use 
of the date with the statutes is un- 
necessary, but makes the citation 
more precise. 


Addressing Judges, Lawyers 
Forms of address are a problem 
for some lawyers. A troublesome 
form is the proper use of “Honor- 
able.” It is never used without 
“The” preceding it and the first 
name of the person addressed fol- 
lowing it. An example is “The 
Honorable James C. Adkins, Jr.” 
“The Honorable Justice Adkins” 
shows that the writer does not 
know or does not care about pro- 
per protocol. When do you use 
“The Honorable?” The general 
rule is that all public officers who 
are elected by the people of a city, 
county or larger political subdivi- 
sion or who are commissioned by 
the President or the Governor to 
serve at the national or state level 
respectively, except notaries pub- 
lic, military and naval officers, are 
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entitled to be so addressed. It is 
proper to continue to so address a 
person who no longer holds office 
as a matter of courtesy. Most pub- 
lic officers are aware of their cor- 
rect titles and designations. The use 
of incorrect terminology undoubt- 
edly has a grating effect on them, 
either written or oral. It is like the 
lawyer who “moves the court.” I 
always wonder where he pro- 
poses to send the court. 

The use of “Esquire” as a form 
of address is out-of-date. It is so 
obsolete that most of the princi- 
ples concerning its use are no 
longer known by those who use it. 
I have received letters in which 
the lawyer included “Esq.” in his 
signature. The best thing that 
could happen is to let the term 
pass out of use. 

““Esquire” is defined by Black’s 
Law Dictionary as a title of dig- 
nity next above gentleman and 
below knight, and as a title of of- 
fice given to sheriffs, serjeants, 
and barristers at law, justices of 
the peace and others. On use of 
the term in American law, one 
judge decided in Christian v. 
Ashley County, 24 Ark. 151, that 
“esquire” is not a clearly defined 
term. The transcript of the record 
in the 1863 case shows that the 
“proceedings were had before 
and in the county court of the 
County of Ashley, the Hon. P. T. 
Harris judge, etc., presiding, as- 
sisted by Esq’s., John Hill and 
Samuel H. Moore.” The appellate 


judge cleared up the identity of 
Hill and Moore by writing: 


“The argument is that the title 
esquire is not unfrequently ap- 
plied to officers of all grades, to 
attorneys at law, and is bestowed 
upon persons at pleasure as an es- 
pression of respect; and that it 
may have been used in some such 
sense in the instance in question, 
and not to indicate that the per- 
sons who sat is the county court 
with, and assisted the presiding 
judge to hold the court, were jus- 
tices of the peace. 

But looking at the expression in 
the connection in which it is used 
in the record entry, we think it 
will hardly be a violent presump- 
tion to conclude that it was meant 
to indicate that the persons to 
whom it was applied were the 
associate justices. 

The judgment of the circuit 
court must be affirmed.” 

Occasionally I receive checks 


Gift of an Orange 


When an ordinary man wants to give an orange to another, he would 
merely say, “I give you this orange.” But when a lawyer does it, he says it 
this way: “Know all men by these presents that I hereby give, grant, bargain, 
sell, release, convey, transfer, and quitclaim all my right, title, interest, 
benefit, and use whatever in, of, and concerning this chattel, otherwise 
known as an orange, or citrus orantium, together with all the appurtenances 
thereto of skin, pulp, pip, rind, seeds, and juice, to have and to hold the said 
orange together with its skin, pulp, pip, rind, seeds, and juice for his own use 
and behoof, to himself and his heirs in fee simple forever, free from all liens, 
encumbrances, easements, limitations, restraints, or conditions whatsoever, 
any and all prior deeds, transfers or other documents whatsoever, now or 
anywhere made to the contrary notwithstanding, with full power to bite, cut, 
suck, or otherwise eat the said orange or to give away the same, with or 
without its skin, pulp, pip, rind, seeds, or juice.” 


Plain Wayne 
Wisconsin Bar Bulletin 
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payable to Henry P. Trawick, Esq. 
I have signed them with my full 
name only to have them returned 
as incorrectly endorsed by the 
bank clerk who assumed that my 
last name was “Esq.” 


Neither did The Florida Bar 
headquarters office solve the prob- 
lem of finding a special designa- 
tion for lawyers with their prac- 
tice of many years of addressing 
them all as “Honorable.” That 
practice was recently terminated 


Obsolete/Wordy 


hereinbefore 

hereinafter 

hereof 

thereof 

witnesseth 

signed and sealed 

shall have been 

provided however 

enclosed herewith 

as to 

each and every 

revert back 

paid over 

advise 

cease 

prior to 

state 

in order to 

by means of 

in the event that 

in lieu of 

and/or 

same 

to wit 

unto 

cause a copy to be sent 

commence(ment) 

monies 

proven 

all of the parties 

any one of the parties 

there are many factors 
which can affect 

heirs at law 

interrogate 

in the event that 

with respect to; respecting; 
relating to 

necessity of 

on___day of _______ 

it would appear 

prior to 

in the case of Smith v. Jones 

it is incumbent on X to make 

encounter 

make inquiry of 

finalize 

utilize 
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and the addressee is now “Mr.”, 
“Ms.”, “Miss” or “Mrs.” Why not 
denote the lawyer’s profession 
simply by placing after his name 
the words ‘Lawyer’ or 
“Attorney-at-law’’? 


A Better Word for It 

Most of the “legalese’”’ that 
lawyers use can be eliminated. 
Examples of terminology that 
merely makes an instrument look 
“legal,” with substitutes for them, 
are: 


Better 


in this agreement 
in this agreement 
of this agreement 
of it 

DO NOT USE 
dated 

is 

but 

enclosed 

about 

each 

revert 

paid 

tell 

stop 

before 

say 

to 

by 

if 

instead of 

DO NOT USE 
DO NOT USE as a pronoun 
DO NOT USE 
to 

send 

begin(ning) 
money 

proved 

all parties 

any one party 


many factors can affect 


heirs 

question 
if 
about; on; to 


need to 

it appears 

before 

in Smith v. Jones 

X must/should make 
meet 

ask 

finish, complete 

use 


“Where” means place. Most of 
the time when it is used in a sen- 
tence “in which” or “for which” 
would be better. Sometimes 
“when” is proper because time is 
denoted. The indefinite relative 
pronoun “which” is improperly 
used more often than any other 
pronoun. “That” is the definite 
relative pronoun. The use of 
“which” indicates a choice or un- 
certainty. For example, “The par- 
ties have initialed drawings and 
specification which are incorpo- 
rated in this agreement by refer- 
ence.” There is uncertainty about 
what is incorporated. The draw- 
ings or the specifications? Substi- 
tute the definite relative pronoun 
“that” and the uncertainty disap- 
pears. 

The nicest compliment a client 
can pay to a lawyer’s instrument is 
to read it and say “I do not have 
any questions about it.’ Follow 
simple rules of style, punctuation 
and capitalization and hear it from 
your clients. oO 


Henry P. Trawick, Jr., Sarasota, 
served as chairman of both the Court 
Rules Committee of The Florida Bar 
and the Law Revision Council during 
1971-72. He has also served as chair- 
man of the Bar Subcommittee on Civil 
Procedure Rules for a number of years. 
His publications include a Synopsis of 
the Mechanics Lien Law and 
Garnishment and Judgment in Excess 
of Insurance Coverage. He is also the 
author of Florida Practice and Pro- 
cedure 1974 published by the Harrison 
Company. 
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his students can no longer construct 
a simple English sentence, much 
less a paragraph. ‘‘Their illiteracy is 
staggering. . . .As far as I can tell, 
the high school has now reached the 
level of the grade school, the college 
is at high school level, the graduate 
school is at college. . . .We are ex- 
periencing a literary breakdown 
which is unlike anything I know of 
in the history of letters.’’ 

Law students are no exception. 
Dean Judith Younger of Syracuse 
University law school estimates 
that 50% to 75% of all law students 
are illiterate. ‘Great men of the law 
speak and write brilliantly and 
beautifully. But most law students 
I’ve come in contact with are 
illiterate... .They don’t even 
know how to use commas, sen- 
tences, or paragraphs. It’s a most 
shocking situation—and tragic too, 
because a lawyer’s basic tool is lan- 


Chronicle of Higher Education,”’ 
September 23, 1974, Vol. IX, No. 1) 
that it is now possible for a future 
teacher of high school English to go 
all the way through high school, col- 
lege, and into teaching without hav- 
ing had a course in composition 
since the ninth grade. This may be 
due to the recent permissiveness 
which allows students to select 
courses they like rather than those 
they need. It is also because pro- 
fessors of English at universities 
prefer to teach literature, in which 
they have specialized as students, 
and not composition, which they 
tend to think of as below their com- 
petency. The English composition 
courses now being reinstated have 
been dubbed ‘‘bonehead English’’ 
at Berkeley, and ‘‘dumbbell En- 
glish’’ elsewhere, characterizing 
this attitude. High school teachers, 
too, having majored in literature at 


Law 


© There has been a growing aware- 
ness in recent years among univer- 
sity professors and administrators 
that many university students can- 
not write. Complaints about this 
state of affairs have greatly in- 
creased, and critics of students’ 
writing have become more and 
more vociferous. Students have 
been called ‘*functional 
illiterates’’-—and worse. Professor 
Jesse Hartley of the University of 
Houston says, ‘‘Students can’t 
carry an idea through in writing; 
they have no idea what a paragraph 
is; they are unable to string details 
together in a logical sequence. 
They're just sort of vapid.’’ Pro- 
fessor Karl Shapiro, of the Univer- 
sity of California at Davis, says that 


Gertrude H. Block became writing 
coordinator for the University of Florida 
College of Law in June 1974 after having 
taught English, humanities and linguis- 
tics at the university since 1967. She holds 
the B.A. degree in economics from Penn- 
sylvania State and the master’s in litera- 
ture from the University of Florida. She 
has also done graduate study in linguis- 
tics. Her articles have been published in 
the Journal of Semantics, American 
Speech, the English publication, Spoken 
English, and several other journals. 
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guage.’’ Dean Younger is planning 
a first-year, two-credit writing pro- 
gram at Syracuse which she intends 
to teach herself. 

Paradoxically, these comments 
are being made at a time when it is 
harder than ever to get into law 
school, and prospective students 
are therefore smarter than ever. 
Joyce Kates, admissions officer at 
this law school, says that the caliber 
of applicants has improved as the 
number of applications to fill the 
available slots in each entering class 
has increased. Mediocre students 
no longer apply because they know 
they will not be admitted. LSAT 
scores and grade point averages are 
at an all-time high. But while the 
students are brighter, their writing 
is worse. 

The reason for this paradox 
seems to be that for at least the last 
ten years there has been a blithe 
neglect on the part of high schools 
and colleges of the pedestrian skill 
of writing. Freshman composition 
has virtually disappeared from the 
curriculum (though some univer- 
sities are hurriedly reinstating it). 
Robert F. Hogan, executive sec- 
retary of the National Council of 
Teachers of English, said (in ‘*‘The 


BY GERTRUDE H. BLOCK 


the universities, prefer to teach lit- 
erature, not writing, in the high 
schools. 

In the little writing that is taught, 
the emphasis is on creativity and 
originality—neither of which is par- 
ticularly useful in legal writing—in 
which the basics of grammar and 
logical coherence get few brownie 
points. Good expository composi- 
tion, like the ugly stepsister, is sel- 
dom invited to the party. With the 
return of courses in freshman com- 
position at the college level and the 
teaching of standard English usage 
at the high school level, the present 
bleak situation should eventually 
improve. But meanwhile law and 
other graduate schools must some- 
how deal with the present batch of 
students—‘‘the bright illiterates.”’ 

Dean Joseph R. Julin, of the 
University of Florida law school, 
has hearkened to his faculty’s com- 
plaints about the poor writing of 
their students and decided to do 
something about it. He has recently 
added to the law school curriculum 
a voluntary, noncredit, writing as- 
sistance program, which, under my 
direction, has been available since 
the summer of 1974. The program 
began on a half-time basis, but as 
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students became aware of the op- 
portunity for help in their writing, 
more and more applied, and by fall 
1974 the program became full-time. 

Those who come for aid fall 
mainly into two groups. About half 
are enrolled in ‘‘legal writing,’ a 
two-quarter, six-credit course in 
memoranda and brief writing, re- 
quired for all second and third quar- 
ter law students. The instructors 
are, for the most part, recent 
graduates of this law school. They 
write well themselves and recog- 
nize poor writing when they see it, 
but have neither expertise nor time 
to deal with it. Students are usually 
told I am available at the beginning 
of the term, and some appear forth- 
with, realizing they will need help. 
Others, more sanguine, arrive only 
after their legal writing instructor 
urges them to do so after reading a 
first draft of their memorandum or 
brief. 

The flaws the instructors notice 
in students’ memoranda and briefs 
are basic grammatical errors and 
problems in organizing ideas. If 
they are themselves good spellers, 
the instructors are apt to get dis- 
turbed about misspellings and such 
errors as the omission of the apos- 
trophe in the possessive. This latter 
omission, incidentally, is so preva- 
lent that I suspect that no one below 
the graduate school level has ever 
mentioned that grammatical amen- 
ity to students. When I take the five 
minutes necessary to explain the 
complexities of the possessive 
apostrophe, I am rewarded with a 
look of surprise and delight out of all 
proportion to the discovery. 

Organizational problems are 
more difficult to solve than are 
grammatical errors, partly because 
they are not so readily visible to the 
writer and partly because they are 
due, I believe, more to difficulty in 
analyzing and sorting out data than 
to difficulty in writing itself. If the 
problem simply involves ‘‘hysteron 


proteron’’ (Greek, “‘the later, ear- 
lier’’), it is fairly simple to remedy. 
A one-sentence example would be, 
‘**He was buried and died,”’ but the 
student’s own example would in- 
volve at least a couple paragraphs of 
mixed-up chronology. To be made 
aware of this is enough to correct it. 

But most organizational prob- 
lems are more deep-rooted, caused 
by a lack of clear understanding of 
the issues and relevant facts in- 
volved in the case. To find out if this 
is the difficulty I ask the student to 
lay aside his written work and orally 
explain his analysis, informally and 
with as little legal jargon as possi- 
ble. If it makes sense in plain Eng- 
lish, the student’s problem is 
probably stylistic. He will need to 
read a good book on writing (I rec- 
ommend Henry Weihofen’s Legal 
Writing Style, West Publishing Co., 
1961), and then practise writing as 
Weihofen preaches. 

For practice, I keep on file old 
tests in courses the student is cur- 
rently taking. The student writes an 
essay answer toa test question and, 
after I read and criticize it, rewrites 
until we are both satisfied with the 
finished product. There is a fringe 
benefit to this procedure. To an- 
swer the question, the student must 
consult his class notes. He not only 
improves his writing ability but re- 
views the material he will need to 
know for the final examination in 
that class. 

For the student whose difficulty 
is in analysis and organization of 
data, I know of no remedy better 
than the good old-fashioned outline. 
Students whose analyses are 
haphazard and chaotic detest out- 
line more and need them more than 
other students do. Their hostility 
may result from a dislike of orderly 
and systematic thinking, which, in 
turn, causes sloppy writing. 

Some of these students flatly as- 
sert that they cannot outline. I pre- 
vail upon them, alternatively, 
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merely to list the relevant points in 
the cases they have been reading, 
then to group these points under a 
small number of headings, and, 
voila, an outline! Or at any rate, the 
beginnings of one, for I insist that 
the final outline contain complete 
sentences and clear transitions. 
Given a good outline, the paper is a 
cinch to write. The recalcitrant stu- 
dent, using one for the first time, 
becomes an instant convert. 

The second large group of stu- 
dents who make their way to my of- 
fice for assistance are those whose 
instructors in their academic 
courses have sent them. Because of 
writing deficiencies these students 
are not doing well academically. 
Since the final grade in most classes 
depends upon performance in one 
final essay-type examination, it is 
not surprising that, possessed of 
virtually the same facts, one student 
may make an A and another a D. 
One professor told me that the A 
student in his classes is usually a 
‘*putter-inner’’ and the D student a 
‘‘leaver-outer.’’ The former 
meticulously organizes and in- 
cludes facts the latter may know, 
but leaves out. Organizational dif- 
ficulties are also common in badly 
written finals, and if the student can 
be prevailed upon, before beginning 
to write his test answer, to jot down 
major points along with documenta- 
tion (j.e., to outline) he usually does 
a better job. 

As is true in all writing, the most 
visible inadequacies (and most ir- 
ritating to instructors) are errors in 
grammar and spelling. Good gram- 
mar and spelling are pedestrian 
skills, and probably indicate little 
about the user’s intelligence, but, 
unfortunately, they are the sine qua 
non of good writing. The reader is 
unable to see beyond their absence 
to the other excellent qualities of 
the work. Fortunately, therefore, 
they are relatively easy to correct. I 
have on file exercises which illus- 
trate such perils as the dangling par- 
ticiple, the sentence fragment, the 
run-on sentence, and the who- 
whom choice. The student’s re- 
sponse to my explanation is usually, 
**Oh, I didn’t know that!” 

Minority groups have their own 
individual usage difficulties that do 
not afflict most native speakers. 
For those for whom English is a 
second language, there is difficulty 
with the inscrutable tense system 
and with count and noncount 
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nouns. For black students, there is 
a tendency to leave off the third per- 
son singular ‘‘s’’ in present-tense 
verbs and the ‘‘ed”’ from their past 
tense. 

As for spelling, which is a prob- 
lem for many students, I am con- 
vinced that one cannot be taught to 
be a good speller by ‘‘sounding out”’ 
words, studying wordlists, or any 
other way. The good speller seems 
to see words as a series of units 
(letters) and when he has a spelling 
decision to make, he simply shuts 
his eyes and envisions the word he 
needs to spell; it appears to his inner 
eye, complete with the right vowels 
and consonants. To poor spellers 
the word is an entity in itself, and 
the letters between its beginning 
and end are something of a mystery, 
not to be conjured up at will. Since 
one cannot become a good speller, 
the trick is to fool the public into 
thinking he is, by keeping lists of 
frequently misspelled words on his 
desk and consulting it before taking 
a test or turning in a paper. Re- 
peated scrutiny of the list may even 
result in learning to spell correctly 
the words that are on it. 

A third group of students who use 
my services come for help in polish- 
ing and editing manuscripts which 
they hope to publish. When their 
writing is poor, it is usually because 
it is rambling, vague, verbose, 
pompous, legalistic—or any com- 
bination thereof. With so many 
real-life bad examples of legal writ- 
ing around, it is no wonder that law 
students sometimes choose the 
wrong models. It is hard to con- 
vince these about-to-be neophyte 
lawyers that brevity is better than 
verbosity, clarity better than obs- 
curity, and simplicity better than 
‘*eloquence.”’ 

How successful is the writing 
program? This question is impossi- 
ble to answer categorically. The 
students who are involved in it think 
it has helped them. When the ad- 
ministration was believed to be con- 
templating an end to the program 
after its first term, more than a 
hundred’ students __ hurriedly 
petitioned for its continuation—and 
this during final examinations. 

Those students who diligently 
practise improve the most, of 
course, and unfortunately the press 
of studies prevents most students 
from carrying out their planned 
writing regimen. The students who 
need writing help most are the first 
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to stop coming in; their academic 
difficulties are so severe as to pre- 
vent their spending time, no matter 
how necessary, on something that 
gives them no ‘“‘credit.’’ Attrition 
begins to occur near the middle of 
the term, a result of heavy 
schedules and large reading as- 
signments in the regular courses. If, 
as at Syracuse University, 
academic credit were given for the 
writing program, students might 
find it possible to spend their valu- 
able time on writing improvement. 

A second question is also appro- 
priate: is the program ultimately 
worth the student’s time and effort? 
Primarily and immediately, the law 
student is interested in writing well 
so as to improve his grades. When 
he finishes law school this very 
practical motive is no longer pres- 
ent. But the writing skill he has 
gained will remain; and pretty obvi- 
ously, this justifies his efforts. The 
self-discipline of writing, as Weiho- 
fen notes, is excellent training in 
rigorous thinking. Fuzzy thinking 
causes and is revealed by fuzzy 
writing; to write well one is forced 
to think clearly, and this ability is 
indispensable for a lawyer. 

For the law school there is a self- 
serving reason to improve the writ- 
ing of its students. The law school’s 
graduates create the reputation of 
the law school. And to the world, a 
law school is no better than its 
least-qualified graduate. So no law 


school can afford to graduate 
*‘bright illiterates.”’ 

One objection must be consid- 
ered. An English professor friend 
of mine maintains pessimistically 
that if a student has not learned to 
write by the time he finishes col- 
lege, he never will. I disagree. The 
student has not learned to write well 
for two reasons: no one has shown 
him how, and he has not had suffi- 
cient motivation to learn how on his 
own. Now, at the University of 
Florida Law School, both motiva- 
tion and help are present. Dean 
Younger, of Syracuse University 
Law School, has said, ‘‘The stu- 
dents should have been properly 
taught to begin with. We'll just have 
to teach them as much as we can in 
the time we have and hope for the 
best.’’ Even this early in the writing 
program here, more optimism 
seems justified. Oo 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 


1317 Poinciana Ave. 
FORT MYERS,FLA. 33901 


(813) 334-0810 
if no ans. call (813)334-1338 


PHILIP J. MOSES COMPANY 
WOODLAND MANAGERS 
CONSULTING 
FORESTERS & ENTOMOLOGISTS 


If you have TIMBER for sale, TIMBER you want to buy, or TIMBER you need managed, 
YOU NEED OUR SERVICES. We are also qualified to handle problems dealing in the 
following: VALUATION OF FOREST PROPERTIES, OPERATION OF FOREST PROPER- 
TIES, FORESTRY PROBLEMS RESULTING FROM LITIGATION OR TAX CONSID- 
ERATIONS, MAPPING OR FOREST PROPERTIES AND FOREST INSECT PROBLEMS. 


PHILIP j. MOSES, B.S.F., B.S.A., (Ent.) and M.S.F. 
REGISTERED FORESTER - AL #103, FL #79, GA #169 
Post Office Box 542, Lake City, FL 32055 

Telephone: 904/752-1121 
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after closing time I found him in 
the library, reading advance 
sheets and liberally sampling the 
bottle of MacNaughton’s that we 
keep for emergencies behind 
Wigmore on Evidence. (This 
after-hour practice is known in the 
firm as “Following the rule in 
M’Naghten’s” or alternatively as 
“Referring to Wigmore.” Outsid- 
ers have termed it as our “Irresis- 
tible Impulse.”) 

“Let me tell you about this case 
I just took in,” I exclaimed ex- 
citedly. “Our client gets clob- 
bered in this intersection and. . .” 

He interrupted immediately. 
“If two vehicles collide within an 
intersection, it establishes that 
they were simultaneously ap- 
proaching a given point within 
that intersection.” 

I helped myself to some 
Wigmore and ignored the obvi- 


“stop quoting me headnotes. 
Maybe this isn’t the best case in 
the world but it’s better than any- 
thing you've brought in for a long 
time. Last month you didn’t even 
make expenses.” 

He shrugged. “An agreement to 
share profits implies an agree- 
ment to share the losses.” 

“And while we’re on the sub- 
ject of what’s wrong with this 
partnership,” I continued hotly, 
“leave that new young secretary 
alone.” 

“Don’t be ridiculous. She is and 
remains a chaste female. Practi- 
cally a child of tender years.” 

“What you mean is chased 
female. I saw you running her 
around the Xerox room.” 

“Your remarks are obscene,” he 
sneered. “They are utterly with- 
out redeeming social value.” 

Now I could feel the malady af- 


Legal Cliche Experts 


© The bar association should be 
forewarned concerning an occu- 
pational nervous affliction that 
has recently reached epidemic 
proportions in our state. Although 
this particular disorder has been 
endemic to the legal profession 
for centuries, its current preva- 
lence gives cause for concern. It 
was first described by two Eng- 
lish physicians attendant at the 
Inns of Court, Doctors Bancroft 
and Whitney, from whom the ill- 
ness takes its name. A reference to 
a modern legal-medical diction- 
ary shows it to be defined as: 


BANCROFT-WHITNEY’S DISEASE: A 
psychological order peculiar to the legal 
profession and manifested principally by 
the victim’s inability to speak in any terms 
other than case headnotes, statutory quota- 
tions or legal cliches. Considered incura- 
ble. See also Advance Sheet Syndrome, p. 
129. 

The effects of this disorder can 
be devastating. Take the recent 
situation of my partner and my- 
self. 

I had just taken in what I 
thought to be the most promising 
personal injury case in months, 
and I wanted to share my en- 
thusiasm with my partner. Shortly 
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ous. “Anyway, our guy does not 
see the other car until...” 

He dropped the advance sheet 
and held up his hand for silence. 
“A party will not be heard to say 
that he looked and did not see 
what was there to be seen.” 

“Will you let me finish? The 
deception rule. . .” 


Again he interrupted. ““The de- 
fense of deception is not available 
to a disfavored driver who did not 
see the favored vehicle until the 
instant before the collision.” 


“Well,” I ventured, “the jury 
might give us a break.” 

“Your arguments are not clear, 
cogent or convincing,” he scoffed. 
“Where the facts are undisputed, 
there is no question for the jury, 
but merely one of law for the 
court.” 

“If he doesn’t let it go to the 
jury, I’d appeal it.” 

He shook his head firmly. 
“Considering all the evidence in 
the light most favorable to the 
plaintiff, we cannot say that the 
trial court would be in error.” 

At this juncture we had both 
been behind Wigmore several 
times. “Look,” I said angrily, 


By EDWARD H. MCKINLAY 


fecting me and I cursed myself for 
my weakness. Reaching unstead- 
ily for what remained behind 
Wigmore, I cried out. 


“You're being arbitrary and 
capricious!” 

“Well you’re being willful and 
wanton!” 

“I’m going to seek affirmative 
relief.” 

“Are you suggesting that in fu- 
turo we do business separate and 
apart?” 

“T’m telling you that you have 
been guilty of cruel treatment of 
me and have inflicted personal 
indignities upon me, rendering 
my life burdensome, so that it is 
no longer possible for me to re- 
main your partner!” 

“Does this mean that our a- 
greement is null and void?” 

“It means that it’s of no further 
force or effect.” 


“In that event I will no longer 
be responsible for your debt, de- 
fault or misdoings,” he rejoined. 
“And I'll want the library for my- 
self, free and clear of any encum- 
brances.” 

It was at this point I gave him 
part of the library. Volume V of 
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Martindale-Hubbell right in the 
kisser. 


After the hearing on my action 
for dissolution and an accounting, 
the judge took the matter under 
advisement and I awaited his 
written opinion anxiously. When 
it finally came I tore open the en- 
velope and eagerly scanned the 
letter of transmittal. 

“Enclosed herewith please 
find. ..” the letter began. 

After that novel introduction I 
knew I was in trouble and has- 
tened to the enclosed memoran- 
dum. The opinion of the learned 
trial judge (no mean legal scholar 
himself) follows: 

Plaintiffseeks a dissolution and account- 
ing claiming he has no plain, speedy and 
adequate remedy at law. It appears from 
the evidence herein that plaintiff, while 
under the influence of, or affected by the 
use of, Wigmore, willfully, unlawfully and 
feloniously struck his partner, defendant 
herein, with great force and violence, in, 
on or about the face, with an instrument or 
thing likely to produce great bodily harm, 
to-wit Volume V of Martindale-Hubbell 
(1968 Edition), causing defendant great 
and unbearable pain and suffering. 


While it is true that defendant appeared 
to provoke the assault by his continued and 


Edward McKinlay received his law de- 
gree from the University of Washington in 
1950. He served as president of the 
Benton-Franklin County Bar in 1967-68 
and has enjoyed the private practice of 
law in Pasco for more than 20 years, as is 
evident from his article. 

This article is reprinted with permission 
from Washington State Bar News, March 
1975, p. 28. 
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inexcusable flaunting of legalese, the court 
finds that provocation is not a defense and 
that in any event defendant was not then 
and there responsible for his conduct in- 
asmuch as he was suffering from an ad- 
vanced case of Bancroft-Whitney’s Dis- 
ease, a/k/a The Advance Sheet Syndrome. 
Therefore it is the order of this court that 
plaintiff's action be, and it is hereby, dis- 
missed with prejudice. 


After all, he who comes into 
equity, must come in with clean 
hands. 0 


REAL PROPERTY 
FORMS 


Contracts for sale and purchase, with the 
full text of standards jointly approved by 
The Florida Bar and the Florida Assoc. of 
Realtors, are available from Lawyer In- 
formation Services, The Florida Bar, Tal- 
lahassee, Florida 32304, at the following 
prices: 


Sets of five, with carbons inserted, 50 
sets—$10.50 plus 42 cents tax. Total, 
postpaid—$10.92. 


Pads of 50—$3.00 plus 12 cents tax. 
Total—$3.12. For the pads, please add 
the following shipping charges: 1 
pad—50 cents; 2-9 pads—$1; 10 or 
more, no shipping charge. 


binders for your 


Custom designed 


Florida Bar Journal 


Attractive, made of imitation brown leather with ree eietanien: Durable, will sine 
the Journal accessible while storing one year’s issues. Clear pocket for labeling 
year and volume. Now with extra wire for all 11 issues. 


Order yours today! $3.50 includes shipping. 
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We're good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical 
Expense 
up to $37,500 in protection for you, 


your employees and eligible family 
members. 


Life Insurance 


up to $100,000 low cost term pro- 
tection for you and your employees. 


Lawyer’s Liability 
Package 


$100,000 or more liability protec- 
tion (including professional liability 
protection) plus “all risk” office 
professional property protection. 


Hospital Indemnity 


$50 a day in supplemental cash for 
extra hospital expenses for you and 
eligible family members. 


Poe and Associates, Inc. 
P.O. Box 1348 
Tampa, FL 33601 


Disability Income 
Protection 


up to $400 per week income protec- 
tion for you and your employees for 
accident and sickness. 


Accidental Death 


and Dismemberment 


up to $200,000 low cost 24-hour 
accident protection for you and 
your employees. 


Workmen’s 
Compensation 


protection from your statutory lia- 
bility under Florida’s Workmen's 
Compensation Law. 


Poe &Associates, Inc. 
P.O. Box 1348/Tampa, Florida 33601 
Telephone (813) 228-7361 
Administrators for The Florida Bar insurance plans 


I'd like details on the following insurance plans of The Florida Bar: 


(1) Major Medical Expense 
Life Insurance 


Name 


Package 


Hospital indemnity 


Lawyer’s Liability 


Address 


Disability Income 
© Accidental Death and 
Dismemberment 


Workmen’s Compensation 
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Inquiry: 

On or about August of 1973, I 
resigned from the law firm of 
, to accept an ap- 
pointment as one of the county 
judges of County, 
and thereafter, became a circuit 
judge. 

Pursuant to an agreement dated 
August 20, 1973, I sold my interest 
in the law firm to the remaining 
partners, hereafter referred to as 
the “1 Firm.” 

In addition to the above, while I 
was a partner in the firm five of the 
firm members, including myself, 
purchased the office building 
where the firm practices, as well 
as a parking lot, and I was a 20% 
owner of the property. I continue 
to retain the 20% interest and the 
property is leased to the “1 Firm.” 

On or about three months ago 
one of the, remaining partners, 
also resigned from 
the old “1 Firm” and commenced 
practicing with other lawyers 
under the name of ’ 
hereinafter referred to as the “2 
Firm.” 

The question I have is whether 
or not members of the “1 Firm,” 
including new members, may 
practice before me, and in addi- 
tion, whether or not members of 
the “2 Firm,” including as- 
sociates, may practice before me. 

The “1 Firm” and the “2 Firm” 
as they presently exist are two of 
the largest firms in our county and 
it would probably work a hardship 
on them for clients and the other 
two judges if by reason of the 
above they were not free to prac- 
tice before me. I want an opinion 
from your committee as to the 
propriety of the same. I have read 
your opinion found on page 84, 
Volume 49, No. 2, of the February 
1975 edition of The Florida Bar 
Journal dealing with facts. Said 
opinion may answer this inquiry, 
but I would like your specific ad- 
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vice as to the same. 
Response: 

We find no impropriety per se 
in your former associates practic- 
ing before you, and this part of 
your question was answered in 
our opinion published on Page 84, 
Volume 49, #2, of the February 
1975 Florida Bar Journal. 

You further state that while you 
were a member of the firm, it 
purchased an office building 
where the firm practiced as well 
as the parking lot, and that you, 
being one of the five members of 
the firm, acquired a 20% interest 
and you continue to retain the 
20% interest and that this prop- 
erty is leased to your former law 
firm. 

In this connection, your atten- 
tion is invited to Canon 5C(1), “a 
judge should refrain from finan- 
cial and business dealings that 
tend to. . involve him in frequent 
transactions with lawyers and 
persons likely to come before the 
court on which he serves.” 

The notes prepared by Wayne 
Thode, reporter of the American 
Bar Association Committee which 
prepared the Code of Judicial 
Conduct, contains the following 
statement: 

“A judge should refrain from fi- 
nancial and business dealings that 
would involve him in frequent 
transactions with lawyers or per- 
sons likely to appear in his court. 
And he should refrain from finan- 
cial and business dealings that 
tend to reflect adversely on his 
impartiality or that might inter- 
fere with the proper performance 
of his duties.” 

See Florida Bar Journal, 
February 1975, Volume 42, #2, 
wherein this committee rec- 
ommended to a judge that he not 
involve himself in financial and 
business dealings with attorneys 
who practiced before him. 

The Supreme Court opinion, 


adopting the Code of Judicial 
Conduct, provided that a judge 
would have until September 30, 
1975, to bring himself in strict 
compliance with Canon 5. 


Inquiry: 

I should like to pose a question 
on my situation regarding what 
might be termed a ‘“‘defense 
fund.” 

Without my outlining the de- 
tails I am sure you are familiar 
with my situation and the 
circumstances which compelled 
me to incur extensive attorney's 
fees and costs in the defense of 
investigations and charges against 
me in office. I am unable finan- 
cially to meet these costs and 
should like to proceed in what- 
ever ethical way is proper to ob- 
tain assistance in this respect by 
way of contributions. 

May I please have your advices 
as to the appropriate manner and 
means which may be employed 
by one in my position to accept 
and duly report and expend such 
funds as may be provided in my 
behalf? 

Response: 

It is the consensus of the com- 
mittee that your letter seeks an 
advisory opinion as to the manner 
and means that may be employed 
to accomplish the objective set 
forth in your letter. The commit- 
tee instructs me to advise you that 
they do not have any specific sug- 
gestion as to the “manner and 
means of which” such could be 
accomplished. Further, a majority 
of the committee are of the opin- 
ion that the solicitation and accep- 
tance of any contribution of any 
attorney, under the circumstances 
would appear to be impermissi- 


ble. 


These advisory opinions for judges were 
issued by the Committee on Standards of 
Judicial Conduct, Judge Gunter Stephen- 
son, chairman. They will continue to be 
published from time to time in the Journal. 
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send 
the government 


money youre 
keep! 


Deduct up to $1,500 from your 1975 federal 
income tax return through the Florida Bar’s new 
Individual Retirement Account (IRA)! 


As an employee or self-employed person not covered by a pension 
or profit-sharing plan, you can set aside up to 15% of your earned 
income (to a maximum of $1,500) each year in an Individual 
Retirement Account. 


Deposits are tax-deductible. Earnings accumulate tax-free. 
Deposits must be made by December 31st each year. 

Start your Individual Retirement Account — and 

your tax savings — now! Write or call for 

more information today! 


Poe &Associates, Inc. 
Florida Bar insurance Plans Administrators 
PO. Box 1348 / Tampa, Florida 33601 
813/228-7361 


Florida Bar Insurance Plans Administrators 
Poe & Associates, Inc. 

P.O. Box 1348 

Tampa, FL 33601 


| want to know more about the Florida Bar's new Individual 
Retirement Account. 


Name. 


Address 


City 
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I975 PHOTOS 
JUNE 


BY Linda Phillips 
and Catherine Setzer 


A combination of old world charm and modern elegance 
greeted Florida Bar members at the Boca Raton Hotel and 
Club for the Annual Convention in June. 


Greeting members with fresh orange juice as they arrived are Mr. 
and Mrs. A. C. Paoli, Hollywood. They served on the welcoming Receiving orange juice from Mrs. Paoli is Board member Andrew 
committee which was new to the convention this year. G. Pattillo, Jr., Ocala. 
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Past presidents attending a luncheon are (I to r) William P. Simmons, 
Fletcher G. Rush, Mrs. Rush and John M. McCarty. 


(I to r) Robert M. Ervin and Wm. Reece Smith, Jr., attend the 
Fellows of American Bar Foundation Luncheon. 


James W. Newman's presentation before the General Assembly was well 
attended. 


4 


Supreme Court Justice Joseph A. Boyd, Jr., leaving the Judi- Attending the Judicial Luncheon is Supreme Court Justice B. K. 
cial Luncheon. Roberts and a guest. 
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James Feiber, far left, and David E. Ward, Jr., far right, ABA Young 
Lawyers president, enjoy one of the receptions with friends. 


(I to r) Howard Payne and J. Rex Farrior, Sr., dine at one of the 
luncheons with a friend. 


(I to r) Norman Stallings, and Mr. and Mrs. Thomas P. 
Evans enjoy each other's company. 


‘ 


(Il to r) A. Lamar Matthews, Jr., Debbie Ginn, sections and committees 
coordinator, and Benjamin H. Hill Ill, attend the Young Lawyers Section James Slater (I) and a friend attend one of the receptions given 
Luncheon. during the convention. 
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Attendance is high for the Labor Relations Law Committee meeting. 


During the Young Lawyers Section Luncheon, Benjamin H. Hill Ill, 
president-elect of that section, shows Mrs. Hill the plaque presented to 
outgoing president, Richard H. Adams, Jr. 


A new reign begins for the YLS under the direction of 
President A. Lamar Matthews, Jr., (r) as he and the 
outgoing President Richard H. Adams, Jr., exchange 
comments on the presidency. 


Mrs. Richard H. Adams, Jr., and A. Lamar Matthews, Jr., enjoy the YLS Lun- 
cheon activities. 


Supreme Court Justice Alan C. Sundberg swears in Benjamin H. Hill Ill as 


Outgoing President Richard H. Adams, Jr., receives a 
president-elect of the Young Lawyers Section. 


plaque from incoming President A. Lamar Matthews, Jr. 
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Board member Andrew G. Pattillo, Jr., presents from the Board of Governors a Exchanging light banter at the podium during the 
commemorative plaque of appreciation for his services as Bar president to Board of Governors Luncheon are James Clayton and 
outgoing President James A. Urban and his wife Alice. Samuel S. Smith. 


pili 


| 


And the good times continue, as evidenced by (I to r) J. Hardin 


Peterson, Jr., and Mr. and Mrs. Larry Stagg at the Board of — Good times are shared by (I to r) William MacKenzie, William Foster 
Governors Luncheon. and J. Rex Farrior, Jr. 


te 


The company, as well as the luncheon, is enjoyed by James Clayton, Alice and James Urban, and Mr. and Mrs. Lee Jay Colling seem 
John S. Neely, Jr. to agree that conventions should not be all business. 
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James Newman, chairman of the Board of the 
= J.W. Newman Corporation, gave a two-day 

presentation on high performance leader- 
J. Rex Farrior, Sr., (far left), his wife (far right), and the wife and family of J. Rex Farrior, ship. He received a standing ovation at the 
Jr., follow his installation as president of The Florida Bar. end of the course. 


Lawrence Watson hands the winning ticket for the 
color TV to Irene Redstone, Miami. Mrs. Edward J. Atkins and children attend the swearing in ceremony of Edward J. 
Atkins as president-elect. 


Happy winner of the Adriatic Discovery Air Sea Cruise door prize 

was H. Ross Stanton, Jr., St. Petersburg (!). Congratulating Ross § Wearing the mink, which was one of the door prizes, is Mrs. Kay 
are Bar Executive Director Marshall R. Cassedy (center), and Lawr- Harrison. Winner of the mink is her husband, James L. Harrison, an 
ence M. Watson, Jr., door prize chairman. attorney in Jacksonville. 
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TAX LAW 


Keogh Plans: New Advantages Under the Pension Reform Act 


With the recent enactment into 
law of the Employee Retirement 
Income Security Act of 1974 
(ERISA), sole proprietors and 
partners of a partnership, as well 
as stockholders of a Subchapter S 
corporation, will undoubtedly 
show an increased interest in es- 
tablishing qualified retirement 
plans for their businesses. Under 
ERISA, the laws governing such 
plans have been liberalized to 
make them much more attractive 
to the average businessman. 

The purpose of this article is to 
briefly describe these laws as they 
now exist in order to give an over- 
view of the area. Hopefully, this 
article will prove beneficial not 
only to tax practitioners, but also 
to any other attorney or business- 
man desiring to grasp some of the 
rudiments of this area of the law. 
It should be noted, however, that 
the changes in the law as the re- 
sult of ERISA, as of the time of the 
writing of this article, have not 
been clarified by the issuance of 
any Treasury Regulations. Such 
regulations, when they are issued, 
should answer many unresolved 
questions. 

Since qualified retirement 
plans of sole proprietors and part- 
ners of a partnership are often 
termed “Keogh plans,” that term 
will be used herein. Further re- 
ferences to Subchapter S corpora- 
tions will be postponed until the 
latter part of this article. 
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Types of Plans and Contribution 
Rates 


The raison d'etre for any qual- 
ified retirement plan has been, 
and continues to be, the tax de- 
ductibility of contributions made 
by an employer, and the tax-free 
income which may be accumu- 
lated within the plan. Income be- 
comes taxable to an employee 
only at such time as he receives 
his distribution. These benefits 
are available in full only for 
qualified plans. Prior to ERISA, 
the amount of deductible con- 
tributions which could be made to 
Keogh plans were quite low, and 
as a result, they generally were 
not popular. This contribution 
limitation has been substantially 
increased by ERISA. 


Defined Contribution Plans 

A sole practitioner or part- 
nership! may now make de- 
ductible contributions to a Keogh 
defined contribution plan? for any 
covered employee in the manner 
set forth in the plan up to a max- 
imum of the lesser of $7,500 or 
15% of the earned income? of the 
employee.* Formerly, the limit 
was the lesser of $2,500 or 10% of 
the earned income. The plan may 
also provide for a minimum con- 
tribution on behalf of an em- 
ployee by the employer of the les- 
ser of $750 or 100% of earned 
income 

Penalties may be assessed on 
excess employer contributions 
made to the plan. Internal Re- 
venue Code (Code) Section 4972 
now provides for an annual 6% 
excise tax on contributions made 
by employers to a Keogh plan. 
This tax is assessed each year for 
as long as the contribution re- 
mains outstanding. The tax is pay- 
able by the employer and is not 
deductible. However, it should 


be noted that this law is effective 
only as to contributions made in 
taxable years beginning after De- 
cember 31, 1975. Until such time 
the old law provides that if excess 
contributions are willfully made 
on behalf of an employee and not 
promptly repaid to the employer, 
the plan shall be disqualified as to 
that employee. 

In determining contributions 
made to a Keogh defined con- 
tribution plan, computations can 
only include the first $100,000 of 
an employee’s income as a base. 
For example, if a sole proprietor 
who makes $150,000 per year de- 
sires to establish a Keogh defined 
contribution plan, in order to ob- 
tain the maximum $7,500 deduc- 
tion, the plan would need to pro- 
vide at least a 742% contribution 
rate (i.e., 74% ‘of $100,000) but 
would limit the income computa- 
tion amount to $100,000. 

A Keogh defined contribution 
plan may also provide for volun- 
tary, nondeductible contributions 
by employees up toa maximum of 
$2,500 or 10% of earned income of 
the employee.? However, under 
the plan, voluntary contributions 
allowed for owner-employees® 
must be proportionate to volun- 
tary contributions allowed all 
other employees.® Furthermore, 
if all of the employees are owner- 
employees, the employees may 
not make any voluntary contribu- 
tions toa plan.!° Under certain lim- 
ited circumstances, Keogh de- 
fined contribution plans may be 
“integrated” with Social Security 
benefits, in order to reduce the 
cost to the employer in funding 
the plan." 


Defined Benefit Plans 


For the first time, the law now 
provides the mechanisms for a 
Keogh defined benefit plan. A 
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defined benefit plan, as opposed 
to a defined contribution plan, is a 
pension plan which is “benefit- 
oriented,” established to provide 
definitely determinable benefits 
to employees upon retirement 
with contributions being made to 
the plan on an actuarial basis. 
Code Section 401(j), together with 
Treasury Regulations which have 
yet to be promulgated, will pro- 
vide the guidelines for the estab- 
lishment of such Keogh plans. 
These laws will be effective for 
plan taxable years beginning after 
December 31, 1975. 

Under Code Section 401(j), the 
“basic benefit” to an employee 
upon retirement (i.e., the annual 
amount available under a straight 
life annuity commencing at the 
later of age 65 or five years from 
the time the participant’s current 
period of participation began with 
no ancillary benefits and no em- 
ployee contributions) may equal 
but not exceed the amount of the 
employee’s earned income which 
is covered under the plan (not to 
exceed $50,000) times the percen- 
tage provided by tables under 
Code Section 401(j)(3)(A).%% 
Treasury Regulations, when 
promulgated, will describe the 
amount of annual contributions 
necessary to produce the basic 
benefit. It is possible that, under 
certain circumstances, an em- 
ployer will be allowed to make 
deductible contributions to a 
Keogh defined benefit plan on 
behalf of an employee in excess of 
the $7,500 - 15% maximum al- 


lowed under Keogh defined con- 
tribution plans. However, the 
structure of the Section 
401(j)(3)(A) tables (which provide 
for.a decreasing percentage as the 
age at which an employee be- 
comes a participant increases), as 
well as the language of Code Sec- 
tion 401(j)(1) (which provides, in 
essence, that the Treasury Regu- 
lations shall translate the limita- 
tions available to Keogh defined 
contribution plans into approxi- 
mately equivalent limitations for 
defined benefit plans), make it ex- 
tremely doubtful that this will be 
a common occurrence. Moreover, 
the Treasury Regulations will cer- 
tainly require that in order to pro- 
vide something other than the 
basic benefit (e.g., joint and sur- 
vivor annuity), the contributions 
must be correspondingly reduced 
according to actuarial computa- 
tions. 

Keogh defined benefit plans 
covering owner-employer may 
not be “integrated” with Social 
Security benefits.14 Furthermore, 
if such a plan has at any time more 
than 25 participants, it must ap- 
parently now carry termination 
insurance with the Pension Ben- 
efit Guaranty Corporation, a new 
entity created by ERISA under 
the auspices of the Department of 
Labor.*5 

It is possible that an employer 
may create more than one Keogh 
plan. If all are defined contribu- 
tion plans, then the $7,500 - 15% 
maximum is applicable to the con- 
tributions for all such plans.’® If 
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one or more are defined benefit 
plans, then the Treasury Regula- 
tions are to provide for appro- 
priate adjustments as to the 
amount of deductible contribu- 
tions which may be made by the 
employer to each plan.!7 Again, it 
is highly unlikely that, in such in- 
stances, the Regulations will 
allow contributions significantly 
in excess of the $7,500 - 15% 
maximum of Code Section 401(e). 
In most circumstances, it would 
be desirable for the employer to 
establish only one Keogh plan. 


Participation and Vesting 
Requirements 

The basic vesting and participa- 
tion requirements for Keogh plans 
have not been charged by ERISA. 
Code Section 401(d)(3)(A) pro- 
vides that each employee having 
three or more years of service’® 
with the employer must be cov- 
ered by any plan established. 
The plan may, of course, provide 
for coverage with a shorter period 
of service. However, any plan 
providing for a shorter waiting 
period for owner-employees than 
other employees would probably 
be discriminatory so as to disqual- 
ify the plan.’ 

Any contributions made by the 
employer to the plan on behalf ofa 
covered employee must be fully 
vested (i.e., nonforfeitable) as to 
that employee.?° 

These new participation and 
vesting requirements for Keogh 
plans are much more rigid than 
those of qualified corporate plans. 


Distributions 


An employee other than an 
owner-employee may receive all 
of his accrued vested benefits 
under a Keogh plan upon termina- 
tion of employment with the em- 
ployer. An owner-employee, 
however, will be penalized if he 
withdraws any amounts (other 
than amounts contributed by the 
owner-employee as an employee) 
from a Keogh plan prior to the oc- 
currence of one of the following 
events: (1) his disability; (2) his 
death; (3) his attainment of age 
59.21 
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Presently, the penalty can be 
quite difficult to compute; for 
plan taxable years beginning after 
December 31, 1975, it will simply 
be 10% of the amount of any such 
distribution.22 

The owner-employee must 
begin to withdraw benefits under 
the plan no later than the attain- 
ment of age 70%. Actual retire- 
ment is not necessary; payment of 
benefits to the owner-employee 
merely must begin between ages 
59% and 70%. Upon attaining age 
70%, an owner-employee may 
continue his employment, and the 
employer may continue to make 
tax deductible contributions to 
the plan for the benefit of said 
owner-employee. These con- 
tributions must, however, be dis- 
tributed in the year in which they 
are made to the plan.”* 

Distributions to an employee 
under a Keogh plan must be in the 
form of either a lump-sum dis- 
tribution or an annuity.* The fed- 
eral tax consequences of such dis- 
tributions are beyond the scope of 
this article, but it should be noted 
that ERISA provides new, more 
favorable rules regarding lump- 
sum distributions made after De- 
cember 31, 1973.26 

The assets of a Keogh plan may 
be transferred without tax conse- 
quences to the qualified retire- 
ment plan of a successor corpora- 
tion so long as, with regard to the 
assets transferred, the cor- 
poration’s retirement plan 
contains certain restrictions uni- 
que to Keogh plans.?? 

For the first time, the law now 
provides that, under certain con- 
ditions, an individual may with- 
draw his entire interest in a re- 
tirement plan or account and re- 
contribute all of his interest which 
did not constitute his own con- 
tributions to another such plan 
within 60 days after receipt with- 
out tax or penalty.?® The interest 
may be contributed not only into 
another Keogh plan butalso intoa 
corporate qualified retirement 
plan or an individual retirement 
account within the meaning of 
Code Section 219. However, such 
a transfer may not be made from a 
Keogh plan to any individual who 
was the sole proprietor or partner 
of the employer that established 
the Keogh plan.”® 


Form of Plan 
Prior to ERISA, a Keogh plan 
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took the form of either a trust or 
custodial account. In cases where 
any employee of the employer 
was an owner-employee, the trus- 
tee or custodian was required to 
be a bank (other than where a trust 
was funded exclusively with life 
insurance, annuity, or endow- 
ment contracts). In addition, a 
custodial account was required to 
be funded solely with open-end 
mutual funds or life insurance, 
annuity or endowment contracts. 

As the result of ERISA, not only 
may a bank be trustee or custo- 
dian, but also any other person 
who can satisfy the Internal Re- 
venue Service that he will ad- 
minister the plan satisfactorily.*° 
Hopefully, future Treasury Regu- 
lations will clarify the manner in 
which such satisfaction is ob- 
tained. 


In addition, the restrictions on 
investments by a custodian have 
been lifted. Both trustees and cus- 
todians may now generally make 
investments under a “prudent 
man” standard. As under prior 
law, it is permissible for a person 
(including the employer) other 
than the trustee or custodian to be 
given the power to control the in- 
vestment of the trust funds.** 


Under both present and prior 
law, a Keogh defined contribution 
plan may be established in the 
form of a qualified bond purchase 
agreement whereby contribu- 
tions are invested solely in certain 
United States bonds.*? In such in- 
stance, no trustee, custodian or 
bank is needed. A Keogh defined 
contribution plan may now also 
be established in the form of an 
annuity contract.*% 


Administrative Provisions 


ERISA has significantly altered 
the areas of fiduciary respon- 
sibilities, prohibited transactions 
and reporting’ requirements ap- 
plicable to Keogh plans. There 
have already been many articles 
written on these subjects, and un- 
doubtedly there will be many 
more.™ It should be noted, how- 
ever, that the new laws are so ex- 
tensive and complex that a direct 
result will probably be an in- 
crease in the adoption of master 
Keogh plans® by sole proprietors 
and partnerships (such as the one 
offered by the American Bar Re- 
tirement Association). In addi- 
tion, plans may now utilize an- 
nuity contracts, qualified bond 
purchase agreements, or trusts 
fully funded with insurance in 
order to reduce the increased 
costs and responsibilities which 
are likely to fall upon employers 
having other types of plans. 


Subchapter S Corporations 

A Subchapter S corporation is a 
corporation which is subject to the 
provisions of Code Sections 
1371-1979, and which, as a result, 
is treated similarly to a partner- 
ship for federal income tax pur- 
poses. It is now, as it has been 
since 1970, subject to qualified re- 
tirement plan contribution limita- 
tions similar to those applicable to 
sole proprietors and partnerships. 
Thus, a shareholder-employee** 
must now include in his current 
income the corporate contribu- 
tions made to a plan on his behalf 
to the extent that they exceed the 
lesser of $7,500 or 15% of his 
compensation from the cor- 
poration.37 In addition, in 
computing the 15% of compensa- 
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tion, only the first $100,000 of the 
shareholder-employee’s compen- 
sation is taken into account.** The 
defined benefit plan rules applic- 
able to sole proprietors and part- 
nerships are equally applicable to 
Subchapter S corporations.*® 

In other respects, qualified re- 
tirement plans of Subchapter S 
corporations are subject to the 
provisions applicable to corporate 
plans, not Keogh plans. These 
provisions are, in some ways, 
more flexible than those of Keogh 
plans (e.g., it is easier to provide 
for “integration” with Social Se- 
curity under corporate qualified 
plans). Prior tothe Tax Reform Act 
of 1969, the contribution limita- 
tions for qualified plans of Sub- 
chapter S corporations were no 
different than for other qualified 
corporate plans, and professional 
service corporations often opted 
for Subchapter S status to attempt 
to avoid certain tax problems.*® 
With the passage of ERISA, Sub- 
chapter S corporation status may 
again become popular among pro- 
fessionals even though the con- 


tribution levels for normal qual- 
ified corporate plans still exceed 
those of qualified retirement 
plans of Subchapter S corpora- 
tions. 


Conclusion 


As some recent articles have 
been careful to demonstrate, 
Keogh plans still do not offer the 
tax shelter opportunities available 
with corporate retirement plans.*! 
However, in many instances it is 
impractical or undesirable for a 
business to be incorporated. In 
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such cases, there can be no doubt 
that the changes made by ERISA 
to Keogh plans will make them 
more desirable even though these 
new provisions may make the op- 
eration of a plan more complex. 
The practicing attorney should 
therefore closely examine all as- 
pects of the form of business en- 
terprise, including retirement 
plans, in planning his client’s fi- 
nancial affairs. Oo 


FOOTNOTES 


1 For purposes of Keogh plans, the sole 
proprietor is considered to be his own em- 
ployer, as well as the employer of his em- 
ployees, and a partnership is considered to 
be the employer of each of its partner and 
nonpartner employees. Internal Revenue 
Code of 1954, as amended, (Code) §401(c). 

2 A defined contribution plan is essen- 
tially a deferred compensation plan which 
provides for annual contributions, which 
may or may not be a fixed amount, for the 
payment of an undetermined amount of 
benefits to employees upon retirement. 
Types of defined contribution plans in- 
clude money-purchase pension plans, 
profit-sharing plans and target benefit 
plans. Code §414(i). See also T.I.R. 1334 
(Jan. 8, 1975). 

3 The earned income froma business of a 
sole proprietor or partner who is an em- 
ployee means not only salary but also the 
percentage of the net profits of the busi- 
ness attributable to that employee. 

a Code §404(e)(1). 

5 Code §404(e)(4). 

® Code §401(a)(17). This section will be 
effective for taxable years beginning after 
December 31, 1975, or, if earlier, the first 
year in which contributions under the plan 
exceed the deductible contribution limits 
available prior to the passage of ERISA. 

7 Code §4972(c). 

8 Code §401(c)(3) provides that an 
owner-employee is an employee who is 
either the sole proprietor of an unincorpo- 
rated trade or business, or a partner of a 
partnership who owns more than 10% of 
either the capital or profit interest of the 
partnership. 

® Code §4972(c)(3). 

10 I d 


11 Code §401(d)(6). 

12 As indicated in the Conference Com- 
mittee Reports, prior to ERISA, it was 
theoretically possible to establish a Keogh 
defined benefit plan, but there were no 
guidelines set forth either in the Code or 
Treasury Regulations. 

13 Code §§401(j)(2) & (3). While the 
Code and Conference Committee Reports 
provide that the maximum earned income 
to be considered is $50,000, the Commit- 
tee Reports also indicate that the employer 
may proportionately lower the “applicable 
percentages” set forth in the Code Section 
401(j)(3)(A) tables to the extent an em- 
ployee earns income from the employer of 
more than $50,000, but that only a max- 
imum of $100,000 of earned income may 


be taken into account for that purpose. 

14 Code §401(j)(4). 

15 Pub. L. No. 93-406, §§4001-4004 
(Sept. 2, 1974). 

16 Code §404(e)(2)(A). 

17 Code §§404(e)(2)(B) & 401(j)(1). 

18 The term “years of service” is fully 
defined in Code Section 410(a)(3). 

19 See Int. Rev. Serv. Pub. No. 560 (Oct. 
1972). 

20 Code §401(d)(2). 

21 Code §401(d)(4) and (7). 

22 Code §72(m)(5)(B). 

23 Code §401(a)(9). 

24 Treas. Reg. 1.401-11(e)(6). See also 
Rev. Rul. 71-69, 1971-1 C.B. 32. 

25 Code §72. Code Section 401(d)(7) 
provides for special rules for payments of 
plan benefits to an owner-employee upon 
his death; however, these benefits must 
also be paid either in a lump sum or as an 
annuity. 

26 Code §402(e). See also Kopple and 
Veenhuis, An Analysis of Lump Sum Dis- 
tributions After the Pension Reform Legis- 
lation, 42 J. Tax. 2 (Jan., 1975). 

27 Rev. Rul. 71-541, 1971-2 C.B. 209. See 
also Rev. Rul. 73-259, 1973-1 C.B. 199. 

28Code §§402(b)(5);  403(a)(4); 
and 409(b)(3)(C). 


30 Code §§401(d)(1) & 401(f)(1). In the 
case of custodial accounts or new Keogh 
trusts, this law became effective for plan 
years beginning January 1, 1974. As to ex- 
isting Keogh trusts, the effective date is 
plan years beginning after January 1, 1975. 

31 Code §401(d)(1). 

32 Code §405. 

33 Code §401(f)(1). 

34 See, e.g., Overbeck, Persons Upon 
Whom Duties and Obligations are Im- 
posed Under the Employee Retirement In- 
come Security Act of 1974, 52 Taxes 881 
(Dec. 1974); Sporn, Rules of Fiduciary Re- 
sponsibility, 41 J. Tax. 263 (Nov. 1974). 

35 A master Keogh plan is a standard 
form of Keogh plan (with a related form of 
trust or custodial agreement) which is ad- 
ministered by the sponsoring organization 
for the purpose of providing plan benefits 
on a standardized basis. 

36 Under Code Section 1379(d), a 
“‘shareholder-employee” is defined, in 
general, as an employee or officer of a Sub- 
chapter S corporation who effectively 
owns, at any time during the year, more 
than 5% of the outstanding stock of the 
corporation. 

37 Code §1379(b). 

38 Code §401(a)(17). 

39 Code §401(a)(18). 

“ For example, the potential problems 
of unreasonable compensation and the 
“automatic dividend” rule applicable to 
shareholders of Subchapter C corporations 
(i.e., normal corporations) may possibly be 
avoided if the shareholders elect Subchap- 
ter S status. See McCandless Tile Co. v. 
Comm’r, 422 F. 2d 1336 (Ct. Cl. 1970). 

41 See Thies, Keogh Plan v. Qualified 
Corporate Plan: An Analysis of the Re- 
spective Advantages, 42 J. Tax. 9 (Jan. 
1975); Goodman & Knox, Professional 
Corporations: A Reappraisal, 53 Taxes 5 
(Jan. 1975). 
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SEC Rule 240 


LEISNER 


The adoption of Rule 240 by the 
Securities and Exchange Com- 
mission marked the introduction 
of a long awaited de minimis 
exemption from the registration 
requirements of the Securities Act 
of 1933.1 In general, the Rule ap- 
plies to issuances of less than 
$100,000 worth of securities, in a 
12-month period, by issuers 
whose securities are owned ben- 
eficially by 100 or fewer persons. 

The rationale of Rule 240 and 
the relative simplicity of its opera- 
tion are significant and welcome 
departures from past SEC policy. 
Under its rule-making power, the 
SEC has decided that investors do 
not need the protection afforded 
by the complexities of the tradi- 
tional registration and exemption 
requirements of the federal se- 
curities laws in transactions in- 
volving a limited amount of 
money and a limited number of 
purchasers.” 


Registration Requirements Im- 
pact 

Both the federal and Florida se- 
curities laws require that, in any 
purchase or sale of securities, re- 
gardless of the size of the transac- 
tion or the number of purchasers, 
the securities must either be re- 
gistered under or find an exemp- 
tion from the registration re- 
quirements of those laws.? As a 
practical matter, the securities 
laws frequently are ignored en- 
tirely in the securities transac- 
tions of medium sized and smaller 
companies, possibly because of 


Richard M. Leisner is associated with 
the Tampa firm of Trenam, Simmons, 
Kemker, Scharf & Barkin. Mr. Leisner is a 
graduate of the Law School of the Univer- 
sity of Pennsylvania and Hamilton Col- 
lege. He writes this column on behalf of 
the Corporation, Banking and Business 
Law Section, C. Parkhill Mays, Jr., chair- 
man; Michael A. Berke, editor. 


VOLUME 49, NUMBER 8 - OCTOBER 1975 


the cost of compliance, out of ig- 
norance or in the belief that 
“some exemption” will be found 
if compliance with the securities 
laws is later questioned. How- 
ever, the penalties imposed for 
noncompliance with the registra- 
tion requirements make such a 
policy very dangerous indeed.4 

The purchaser of unregistered 
securities in a transaction for 
which no exemption is available 
may, at his option, rescind the 
purchase and obtain the return of 
his original purchase price plus 
interest.5 Substantial compliance 
with the exemption requirements 
is not satisfactory, and a showing 
of willful noncompliance is not a 
prerequisite to obtain rescission. 
Therefore, liability for rescission 
may arise not only from total non- 
compliance with the securities 
laws but also from a well inten- 
tioned but defective attempt to 
secure an exemption. In addition, 
some of the most important re- 
quirements of the traditional ex- 
emptive provisions are subjective 
in nature and, accordingly, often 
are judged with the perfect vision 
of 20-20 hindsight. 

Rule 240 may prove to be a 
highly practical tool permitting 
small and medium sized busines- 
ses to avoid the burdens of the 
traditional registration or exemp- 
tion requirements of the federal 
securities laws. Because many of 
the standards of Rule 240 are ob- 
jective, the Rule provides sub- 
stantial certainty of compliance 
with the exemption provisions of 
the 1933 Act. However, transac- 
tions exempt from the registration 
requirements of federal law will 
not necessarily qualify for an ex- 
emption from the exemption re- 
quirements of Chapter 517, 
Florida Statutes, or vice versa. As 
will be seen below, the provisions 
of Chapter 517 do not mesh well 


with Rule 240. In addition, the 
mechanics of Rule 240 contain 
several “traps” that bear special 
attention if the exemption pro- 
vided by the Rule is to be secured. 


Overview of Rule 240 

The successful Rule 240 trans- 
action will be characterized, 
among other things, by the follow- 
ing: 

1. No more than $100,000 in se- 
curities of an issuer will be sold 
pursuant to the Rule in a 
12-month period; 

2. No means of any general ad- 
vertising or public solicitation 
will be employed; 

3. No commission or remunera- 
tion will be given, either directly 
or indirectly, in connection with 
the solicitation or sale of the se- 
curities; 

4. Immediately before and after 
the transaction, the securities of 
the issuer will be owned ben- 
eficially by 100 or fewer persons; 

5. The issuer will take precau- 
tions to limit the resale of the se- 
curities; and 

6. Under certain circumstances, 
a report with respect to the sale of 
the securities will be filed with 
the SEC. 

To a large extent, the require- 
ments of Rule 240 are self- 
explanatory. However, there are a 
number of nuances in what might 
at a first blush appear as objective 
concepts; they merit additional 
consideration. 


General Availability of Rule 240 

Rule 240 is available for use by 
all issuers of securities, other than 
companies registered or required 
to be registered under the In- 
vestment Company Act of 1940.° 
The Rule is available for use by 
issuers only and will not provide 
an exemption for resale of se- 
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curities by an issuer’s beneficial 
owners.” 

Substantial or good faith at- 
tempted compliance with the re- 
quirements of the Rule is not suf- 
ficient. Every provision of Rule 
240 must be satisfied if an exemp- 
tion is to be secured. Moreover, 
the Rule requires adherence to 
the “spirit” of the 1933 Act, be- 
cause no exemption is secured by 
technical compliance with the 
Rule if the purpose of the transac- 
tion is to evade the registration 
requirements of the 1933 Act. 
However, purported reliance on 
Rule 240 does not act as an elec- 
tion, and an issuer is free to claim, 
in the alternative, the availability 
of other applicable exemptions. 


Securities of the Issuer 

Rule 240 requires the securities 
issued by certain closely related 
entities to be aggregated in com- 
puting both the dollar amount and 
the beneficial owner limitations 
of the Rule. Rule 240 defines the 
term “securities of the issuer” 
broadly to include all securities of 
the issuer and its “affiliates” and, 
in the case of limited partnership 
issuers, those having the same or 
“‘affiliated”’ general partners.® 
The Rule goes on to define “affili- 
ates” or “affiliated” persons as 
persons who through one or more 
intermediaries, directly or indi- 
rectly, (i) control, (ii) are control- 
led by, or (iii) are under common 
control with, one another.® No de- 
finition of “control” is contained 
in Rule 240; however, the term is 
subjectively defined in Rule 405 
under the 1933 Actas the “posses- 
sion, direct or indirect, of the 
power to direct or cause the direc- 
tion of the management and 
policies of a person, whether 
through ownership of securities, 
by contract, or otherwise.” 

For SEC purposes, control rela- 
tionships may exist in situations 
where far less than the majority of 
an entity’s equity ownership is 
involved, and persons holding 
executive positions in corpora- 
tions or partnerships or who are 
closely related to one another may 
also be affiliates.!° The ultimate 


determination as to whether a 
control relationship exists de- 
pends on all the facts in a given 
situation. However, the pos- 
sibilities for control relationships 
are almost endless. For example, 
XYZ Corporation (whose stock is 
owned 25% each by A, B, C and 
D), XYZ Corporation’s 50% sub- 
sidiary UVW Corporation, the 
Alpha Limited Partnership in 
which XYZ Corporation is the 
sole corporate general partner, 
and the Beta Limited Partnership, 
in which A and B are the general 
partners, are all affiliates of one 
another; accordingly, for pur- 
poses of Rule 240, they are collec- 
tively treated as a single issuer. 

The complexities involved in 
identifying whose securities and 
beneficial owners must be 
lumped together are one of the 
traps of Rule 240 that awaits the 
unseasoned practitioner. An in- 
quiry to determine whether con- 
trol relationships exist will be of 
special interest to real estate syn- 
dicators and promoters and corpo- 
rations, individuals and other in- 
vestors with significant holdings 
in numerous business organiza- 
tions. 


Computing the $100,000 
Limitation 

Subject to the adjustments 
noted below, the aggregate sales 
price for all sales of both debt and 
equity securities of the issuer sold 
in reliance on the Rule (or other- 
wise sold without registration 
under the 1933 Act) for the 12 
months immediately preceding 
the last such sale in reliance on 
the Rule may not exceed 
$100,000.11 In computing the 
sales price, the value of all con- 
sideration received, including 
cash, property and services, must 
be considered.” 

The sales price of securities 
sold in validly exempt transac- 
tions prior to March 15, 1975, the 
effective date of Rule 240, are ex- 
cluded in computing the $100,000 
limit. Also excluded is the sales 
price of (i) purchase money mort- 
gages and (ii) nonconvertible debt 
securities, otherwise exempt from 


the registration requirements 
from the 1933 Act, sold to certain 
financial institutions, such as 
banks, insurance companies, re- 
gistered investment companies 
and the like.1* However, this ex- 
clusion will not be available if, in 
connection with the sale of such 
nonconvertible debt securities, 
there are issued any warrants or 
other rights enabling the pur- 
chaser thereof to acquire an equity 
interest in the issuer. In addition, 
the securities sold to promoters, 
directors, executive officers or 
full-time employees of the issuer 
are excluded from the $100,000 
computation.!* 

In computing 12 months, Rule 
240 “looks back” from the last 
sale. For example, if an issuer 
makes a sale of $50,000 in reliance 
on Rule 240 on June 1, 1975, fol- 
lowed by a $25,000 private 
placement pursuant to Rule 146 
on February 1, 1976, only $25,000 
in additional securities could be 
sold in reliance on Rule 240 be- 
fore June 1, 1976, because both 
prior sales would fall into the pre- 
ceeding 12 months. However, if 
the issuer delayed making its 
third sale in reliance on the Rule 
until June 1, 1976, or thereafter, it 
could sell $75,000 worth of se- 
curities because only the Feb- 
ruary 1, 1976, sale of $25,000 
would fall within the preceding 
12 months. 

Subsequent sales in excess of 
the permissible dollar limitation, 
although unable to qualify for an 
exemption under Rule 240, gen- 
erally cannot affect the exemption 
for previously completed transac- 
tions made in compliance with 
Rule 240. 


Computing 100 Beneficial 
Owners 

Both before and after a Rule 240 
transaction, the issuer must be 
owned beneficially by 100 or 
fewer persons.'® Relatives or 
spouses of beneficial owners, or 
any of their relatives, living in the 
same home, are collectively 
counted as a single owner. In ad- 
dition, the Rule provides that if 


any of such persons, individually, 
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collectively, directly or indi- 
rectly, own 100% of the equity in- 
terest in a trust, estate, corpora- 
tion or other organization, which 
is the beneficial owner of any se- 
curities issued in reliance on the 
Rule, such entities are similarly to 
be grouped together with any 
such person(s) as a single owner. 
Financial institutions owning 
only nonconvertible debt se- 
curities, and the owners of pur- 
chase money mortgages, excluded 
in computing the $100,000 limit 
are also excluded in determining 
beneficial owners. However, 
promoters, directors, executive 
officers and full-time employees 
are counted. 

In general, corporations, part- 
nerships and other entities are 
counted as single owners, unless 
formed for the specific purpose of 
acquiring securities in the Rule 
240 transaction. In that event, 
each beneficial owner of an 
equity interest, or equity security, 
in that entity is to be counted as a 
separate beneficial owner. Be- 
cause Rule 240 imposes an affirm- 
ative duty upon the issuer to in- 
vestigate and have reasonable 
grounds to believe that com- 
pliance with the 100 beneficial 
owner limitation has been met, 
special care must be taken to de- 
termine if sales of securities are 
being made to recently formed 
corporations, partnerships or in- 
vestment clubs. 


Limitation on Resale 

Securities issued in reliance on 
Rule 240, have the status of “‘re- 
stricted securities” as defined in 
Rule 144.'* Rule 240 requires the 
issuer to take “reasonable care” to 
insure that all purchasers are tak- 
ing the securities for their own ac- 
count and without a view to, or in 
connection with, any distribution 
thereof. Resale of restricted se- 
curities without registration 
under the 1933 Act may be ef- 
fected only in exempt transac- 
tions. Legends referring to the re- 
strictions on the subsequent 
transferability of the securities are 
to be placed on the certificate or 
other document evidencing own- 
ership of the securities, and 
the purchaser must be informed of 
the securities law re- 
strictions on transferability. An 
“investment letter” including ap- 
propriate undertakings by the 
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purchaser and disclosures by the 
issuer is a suitable vehicle to dis- 
charge these responsibilities. Al- 
though it is not required by Rule 
240, “stop transfer” orders should 
be entered against the certificates 
issued under reliance on the Rule. 

The Rule does not elaborate as 
to how detailed an explanation 
regarding restrictions on subse- 
quent transferability the issuer is 
obliged to make. However, ac- 
cording to Securities Act Release 
No. 5226, the issuer of restricted 
securities is obliged to educate 
the purchaser in some detail as to 
the mechanics of applicable ex- 
emptions for resale, such as Rule 
237 and Rule 144.17 Disclosures 
in a Rule 240 transaction that are 
less detailed than those required 
by Release No. 5226 may jeopar- 
dize the exemption provided by 
the Rule and may also constitute a 
violation of the antifraud provi- 
sions as well. 


Form 240 

The Rule also provides that a 
report regarding sales made in re- 
liance on Rule 240, called a Form 
240, is to be filed with the Re- 
gional Office of the SEC in the re- 


gion where the issuer’s principal 
business operations are con- 
ducted. However, the filing of the 
Form 240 is not mandatory with 
respect to the first $100,000 of se- 
curities sold in reliance on the 
Rule. After the initial $100,000, 
filings of Form 240 are required to 
be made annually during each 
calendar year, within 10 days after 
the close of the first month in 
which sales are made in reliance 
on the Rule.'® 


Disclosure 

No disclosures regarding the fi- 
nancial or business condition of 
the issuer are required to secure 
an exemption under Rule 240. 
Nevertheless, disclosure should 
be a part of any Rule 240 transac- 
tion, because the antifraud provi- 
sions of the Florida and federal 
securities laws are almost cer- 
tainly violated by total nondis- 
closure. 

The issuer should attempt to 
provide potential purchasers with 
all material information necessary 
to assess the merits and risks of 
making the investment. It is prob- 
ably the case that the extent and 
kind of disclosures necessitated 


"When quick 
communications 


MOBILE 
TELEPHONES 


are essential’ 


direct-dial units 


Totally automatic 


Lease or purchase 


Franchises available 


GAESH SYSTEM ANC 


1820 NE 23rd Ave., Gainesville, FL 32601 
(904) 377-1645 


ae 
. 
te 
q 
| 
| 
- % 
VW. 4 
‘ 
a 
. 
A 
= 
3 
3 


CORPORATION, BANKING AND BUSINESS LAW 


by the antifraud rules is some- 
thing less than the detailed and 
stylized disclosures called for ina 
registration statement on Form 
S-1 or ina Rule 146 offering circu- 
lar. However, the topics of dis- 
closure in these documents are 
good starting places for identify- 
ing the kind of information to be 
disclosed in a Rule 240 transac- 
tion. Whether the disclosures 
should be presented in a formal 
offering circular, in separate 
documents or in a combination of 
separate documents and oral dis- 
closures is an open question, the 
answer to which will depend on 
all the facts in a given situation. 

Obviously, in planning the cor- 
porate finance activities of an is- 
suer, it becomes especially impor- 
tant to know whether a subse- 
quent offering of securities will 
be integrated with a prior Rule 
240 transaction. For intrastate of- 
ferings under Rule 147 and pri- 
vate placements under Rule 146, a 
hiatus of at least six months be- 
tween the last Rule 240 transac- 
tion and the first offer pursuant to 
either Rule 146 or 147 is sufficient 
to avoid integration.?? The cer- 
tainty of the six-month safe harbor 
provisions of Rules 146 and 147 
will not apply if the gap in time is 
less than six months. In addition, 
the six-month safe harbor does not 
apply at all to intrastate offerings 
or private placements effected 
other than in strict compliance 
with the applicable rules, as 
would be the case if an exemption 
were simply claimed under the 
provisions of Section 3(a)11 or 
Section 4(2) of the 1933 Act. For 
transactions unable to qualify for 
the safe harbor, whether integra- 
tion will be required depends 
upon a subjective analysis of all of 
the facts in each particular case.?% 
The lack of certainty resulting 
from the subjective standards 
adds another element of possible 
exposure to liability under the se- 
curities laws. 


Relationship Between Chapter 
517 and Rule 240 

A transaction exempt from the 
registration requirements of the 


464 


1933 Act under Rule 240 will be of 
little practical value unless the 
transaction will also qualify for an 
exemption from the registration 
requirements of Chapter 517. Ac- 
cordingly, the narrowest re- 
quirements of both statutes will 
govern behavior of an issuer. 

The Florida exemptions that an 
issuer employing a Rule 240 
transaction will most likely pur- 
sue are the preorganization sub- 
scription exemption provided by 
Section 517.06(10) or the post- 
organization exemption pro- 
vided by 517.06(11). The require- 
ments of the exemptions provid- 
ed by Sections 517.06(10) and 
517.06(11) are similar in certain 
respects and different in others” 
However, for purposes of accom- 
modating a Rule 240 transaction, 
the salient requirements are that 
Section 517.06(10) will permit 
sales to no more than 25 purchas- 
ers and Section 517.06(11) will 
permit sales in any 12-month 
period to no more than 20 offerees 
(as distinguished from 
purchasers).25 The limitation im- 
posed by Sections 517.06(10) and 
517.06(11) will drastically limit 
the usefulness of the 100 ben- 
eficial owner limitation of Rule 
240. 


Integration—Life After a Rule 
240 Transaction 

For some issuers, the initial of- 
fering of securities will conclude 
the issuer's relations with the se- 
curities laws. However, for many 
companies, the need to raise capi- 
tal is a continuing one, and the 
securities laws will play a con- 
tinuing role in their existence. 

It has been noted above that a 
successful Rule 240 transaction, 
once completed, generally cannot 
be jeopardized by events occur- 
ring in the future. However, be- 
cause of the securities law doc- 
trine of “integration,” a Rule 240 
transaction may be the source of 
serious problems when an issuer 
attempts to effect transactions in 
securities in reliance on exemp- 
tions other than Rule 240. 

Integration requires two appar- 
ently separate offerings of se- 
curities to be treated as a single 


offering. The two offerings consid- 
ered as an integrated transaction 
must find an exemption under ap- 
plicable securities laws. Fre- 
quently, when traditional exempt 
transactions are integrated, this 
will be an impossible task, and the 
exemption will be lost for the en- 
tire integrated transaction.’® As a 
result, all securities involved will 
be eligible for the rescission rem- 
edy. In a series of transactions 
made in reliance on Rule 240, 
there is no integration. Only a 
transaction that exceeds the 
Rule’s limitations is nonexempt.?° 


Despite the fact that individual 
Rule 240 transactions are not sub- 
ject to integration with one 
another, other exempt transac- 
tions, such as private placements, 
intrastate offerings and small of- 
ferings under Regulation A, may 
be integrated with Rule 240 trans- 
actions. Upon integration, the 
facts in the Rule 240 transaction 
would have to qualify for the tra- 
ditional exemption claimed by the 
other transaction—for example, 
an intrastate offering or a private 
placement. Because of the vast 
differences between Rule 240 and 
the traditional exemptions, any 
one of the common sense attri- 
butes of Rule 240—no require- 
ment of offeree wealth or invest- 
ment sophistication, no specific 
disclosure requirements, absence 
of any special record keeping re- 
quirements about offerees, allow- 
ance of up to 100 purchasers per- 
mitted, or the possibility of out- 
of-state offerees—could result in 
the loss of the exemption for an 
otherwise valid intrastate offering 
or private placement.” However, 
the exemption for the Rule 240 
transaction would not be affected. 


The exemptive provisions of 
517.06 all predate the effective- 
ness of Rule 240. However, the 
proposed revision of Chapter 517 
approved in 1975 by the Law Re- 
vision Council included a pro- 
vision that would have exempted 
from the registration require- 
ments any security or transaction 
exempted under Section 3 or Sec- 
tion 4 of the 1933 Act, or the rules 
and regulations promulgated 
thereunder.”* The proposed revi- 
sion of Chapter 517 was not pas- 
sed by the 1975 Legislature, and 
its future is currently in doubt. 

In drafting Rule 240, the SEC 
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put aside many of the tech- 
nicalities and complexities of the 
federal securities laws and relied 
on common sense as a guide. 
Hopefully, the provisions of 
Chapter 517 will be revised with 
some of the same common sense 
so that they may work in harmony 
with, and not in opposition to, 
Rule 240 and the other exemp- 
tions from the registration re- 
quirements of the 1933 Act. O 


FOOTNOTES 

1 Securities Act Release No. 5560 
(January 24, 1975), CCH Fed.Sec.L.Rep. 
980,066 and 42358D. 

As used herein: 

The Securities Act of 1933, as amended, 
will be called the “1933 Act”; 

the Securities and Exchange Commis- 
sion will be called the “SEC”; 

all rules referred to by numbers are 
Rules and Regulations promulgated by the 
SEC under the 1933 Act; 

Rule 240 sometimes will be referred to 
as the “Rule”; 

statutory references to chapters and sec- 
tions are, unless otherwise noted, refer- 
ences to chapters and sections of the 
Florida Statutes; and 

CCH Fed.Sec.L.Rep. will be referred to 
as “CCH.” 

2 Section 3(b) of the 1933 Act. 

Although Rule 240 provides an exemp- 
tion only from the registration require- 
ments of the 1933 Act, it does not in any 
way restrict or limit the applicability of the 
antifraud provisions of the federal se- 
curities laws. However, consideration of 
the antifraud provisions of both federal 
and state securities law in connection with 
Rule 240 transactions is beyond the scope 
of this note. 

3 To invoke the jurisdiction of the fed- 
eral securities laws an instrumentality of 
interstate commerce must be involved. It 
is unlikely that a transaction in securities 
will be consummated without use of the 
mails, telephone or other instrumentality 
of interstate commerce. For purposes of 
this note, the use of such an instrumental- 
ity is assumed. 

4 This note will discuss only the remedy 
of rescission which is available in the case 
of noncompliance with the registration re- 
quirements of both Florida and federal se- 
curities laws; Section 12 of the 1933 Act 
and Section 517.21, Florida Statutes. 
However, persons violating such require- 
ments are subject to other penalties, in- 
cluding injunctions and, in certain 
circumstances, fines and imprisonment; 
see Sections 11, 15, 20 and 24 of the 1933 
Act and Sections 517.19, 517.21 and 
517.302, Florida Statutes. 

5 If litigation is required, Section 517.21 
also provides for the payment of taxable 
court costs and reasonable attorneys’ fees. 
Rescission may be obtained not only 
from the issuer but, depending on the 
circumstances, jointly and severally from 
its officers, directors and principal stock- 
holders and other persons participating in 
the transaction; Section 15 of the 1933 Act 
and Section 517.21, Florida Statutes. 
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6 Paragraph (b) of Rule 240. 

7 Preliminary Note 4 to Rule 240. 

8 Paragraph (a)(1) of Rule 240. 

® Paragraph (a)(2) of Rule 240. 

10 There are rules of thumb under which 
the following persons would probably be 
deemed to stand in control relationships 
with another person, corporation, partner- 
ship or other entity: 

1. executive officers, directors, majority 
equity owners or others who dominate the 
day-to-day affairs of the entity; 

2. Persons who dictate the voting of 10% 
or more of the equity ownership; 


3. persons with the power to compel sig- 
nificant changes in management policy; 
and 

4. persons with the unexercised power 
to control management of the entity. 

In determining ownership of stock, di- 
rect, indirect and beneficial ownership 
must be considered. This may require in- 
cluding stock owned by relatives, estates 
and trusts in which the owner has a sig- 
nificant beneficial interest or serves as a 
fiduciary or any corporation or other busi- 
ness entity owning the stock in which the 
owner or any of the foregoing have a sig- 
nificant interest; see also paragraph (a)(2) 
of Rule 144. For a more complete discus- 
sion of “control,” see: First Annual Insti- 
tute on Securities Regulation, 105-117 
(Mundheim, Fleischer and Glazer, Eds. 
1970); A. A. Sommer, “Who's in 
Control ?—SEC,” 21 Bus. Law 559 (1966). 

11 Paragraph (e) of Rule 240; see SEC 
No-Action Letter, “James R. Butler, Esq.” 
(June 16, 1975), which indicates that the 
value of the securities sold without regis- 
tration under the 1933 Act in violation of 
the registration requirements thereof are 
to be included in computing the $100,000 
limitation. 

12 Note 3 to Paragraph (e) of Rule 240. 

13 Paragraph (e)(2)(i) of Rule 240 ex- 
empts nonconvertible debt securities rep- 
resenting purchase money mortgages or 
that are issued to a bank, savings institu- 
tion, trust company, insurance company, 
investment company registered under the 
Investment Company Act of 1940, Small 
Business Investment Company or Minority 
Enterprise Small Business Investment 
Company licensed by the U.S. Small Busi- 
ness Administration or pension or profit- 
sharing trust. 

14 Paragraph (e)(2)ii) of Rule 240. 

15 Paragraph (f) of Rule 240. 

16 Paragraph (g) of Rule 240. 

17 Securities Act Release No. 5226 
(January 10, 1972), CCH 978,483 and 
92785; see also Securities Act Release No. 
5223 (January 11, 1972), CCH 978,487 and 
92705A. 

18 Paragraph (h) of Rule 240. 

19 For example, where two otherwise 
exempt private placements under Rule 
146 are integrated together, and the total 


number of purchasers in both transactions, 
although each below the permissible level 
of 35, together exceeded that number, the 
exemption for both transactions would be 
lost. Similarly, if an otherwise valid intra- 
state offering under Rule 147 and a private 
placement under Rule 146 were inte- 
grated, the exemptions for both transactions 
would be lost if (i) there were a single 
out-of-state offeree in the private place- 
ment, (ii) the total purchasers exceeded 35, 
(iii) a single offeree in the intrastate offer- 
ing were unsophisticated within the mean- 
ing of Rule 146, or (iv) a single offeree 
failed to gain access to adequate informa- 
tion within the meaning of Rule 146. 

20 Note 2 to Paragraph (e) of Rule 240. 

21 See preliminary Note 6 to Rule 240; 
and SEC No-Action Letter “John J. 
Hentschell’”” (May 14, 1975). 

22 See Paragraph (b) of Rule 146 adopted 
in Securities Act Release No. 5487 (April 
23, 1974), CCH 92710, as currently in ef- 
fect; 12709 and Paragraph (b) of Rule 147 
adopted in Securities Act Release No. 5450 
(January 7, 1974),CCH 92340, as currently 
in effect, 12253. 

23 Securities Act Release No. 4552 
(November6, 1962), CCH 42770-2777, and 
Securities Act Release No. 4434 (De- 
cember 6, 1961), CCH 92270-2277, set 
forth guidelines for determining whether 
integration of two or more sales of se- 
curities will be required, which include 
whether: 

1. the offerings comprise a single place 
of financing; 

2. the offerings involve transactions in 
the same class of securities; 

3. the offerings are made at or about the 
same time; 

4. there is a similarity in the type of con- 
sideration received; and 

5. the offerings are made for the same 
general purpose. 

24 For example, both sections prohibit 
the payment of sales commissions to per- 
sons other than registered brokers; al- 
though Section 517.06(10) is silent regard- 
ing disclosure, Section 517.06(11) requires 
disclosure of “adequate information con- 
cerning the true financial condition of the 
issuer, its business operations and the use 
of proceeds.” 

25 The distinction between ultimate 
purchasers in the preorganization exemp- 
tion and offerees in the post-organization 
context results because Section 517.06(10) 
specifically refers to “25 subscriptions,” 
whereas Section 517.06(11) refers to “the 
sale of. . securities. . .to not more than 20 
persons. .. Section517.02(3) defines the 
term “sale” to include “every disposition 
or attempt to dispose of a security. . for 
value” (emphasis added), thereby clearly 
including offerees, as opposed to purchas- 
ers, as the individuals to be counted under 
Section 517.06(11). 

26 Section 517.54(b)(2) of Proposed 
Chapter 517. 
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FLEMING 


The Law of the Seas: Does 
Florida Have an Environmental Foreign Policy? 


On August 12, 1975, negotia- 
tions commenced with the Baha- 
mian government to determine 
whether Americans would be 
permitted to fish for the spiney 
lobster off the Bahamian shelf. 
The negotiating team included 
the United States Ambassador to 
the Bahamas and Florida’s 
Natural Resources Director Har- 
mon Shields.” 

Five months prior to the inclu- 
sion of the Florida official in the 
international negotiating team, 
the Supreme Court of the United 
States ruled that Florida lacked 
jurisdiction over the marginal sea 
and beyond three miles from its 
coast and that “the United States 
has permanent rights to the sea- 
bed beyond the three-mile 
limit.” 

Yet, there was the director of 
Natural Resources the 
Bahamas, who suggested that if 
Florida had an environmental 
foreign policy, Harmon Shields 
was its Henry Kissinger. 

The controversy involving the 
right to fish the Bahamian shelf for 
the spiney lobster is one of many 
international environmental 
problems in which Floridians are 
becoming increasingly involved. 
The interest in protecting the 
commercial and recreational fish- 
ing, the need to insure freedom of 
navigation, the concern over oil 
spills and policies for offshore 
mineral and oil exploration are 
major interests of the State.4 

However, the Bahamian lobster 
dispute shows that Florida must 


Joseph Z. Fleming wrote this column on 
behalf of the Environmental Law Com- 
mittee, Arthur L. Harper, Jr., chairman; 
Robert M. Rhodes, editor. Fleming is a 
partner in Fleming & Neuman, Miami, 
past chairman of The Florida Bar’s En- 
vironmental Law Committee and current 
chairman of the Environmental Law Sec- 
tion of the Inter-American Bar Associa- 
tion. 


also pay close attention to the de- 
veloping law of the seas, whether 
it results from congressional 
legislation or international 
negotiations. The Bahamian gov- 
ernment may justify its claim of 
jurisdiction over the spiney lob- 
ster as a creature of its territorial 
shelf by the congressional act de- 
claring the American lobster a crea- 
ture of our Shelf.5 Whether the ac- 
tions of the United States are di- 
rectly responsible for the actions 
of the Bahamian government,® the 
claims of territorial jurisdiction 
over the seas by the United States 
and by other nations can affect the 
interests of Floridians. Nations 
seek to justify their actions by cus- 
tom and the claims of the United 
States over coastal and offshore 
areas have been used before to 
justify other nations’ claims over 
vast maritime zones.’ 


There is the possibility that the 
United States will recognize a 
200-mile zone,® and Florida be- 
cause of its geography could be 
affected in a manner different 
from most of the other 49 states. 
The United States now claims and 
recognizes a three-mile territorial 
sea and claims by statute an addi- 
tional nine-mile contiguous zone 
of exclusive jurisdiction over 
fisheries.? Because of political, 
economic and environmental 
considerations, the United States 
is considering the extension 
beyond the three-mile territorial 
sea of a 197-mile zone.’ 

Congress has indicated that if 
the international negotiations do 
not result in such a zone, unilat- 
eral action by the United States 
should be taken and legislation 
has been proposed to extend our 
territorial sea.!! The nature of the 
control within the 197-mile zone 
does not require exclusive ter- 
ritorial claims and is a subject of 
international negotiation and 


congressional legislative consid- 
eration. 

If the United States agreed toa 
200-mile zone or unilaterally 
through congressional legislation 
claimed such a zone for any pur- 
poses, the boundaries of such a 
zone would be different for 
Florida due to its proximity to 
other nations. The problem with 
the Bahamas, the proximity to 
Cuba, and other geographical fea- 
tures require that the State be- 
come involved in the policy de- 
liberations so that the interests of 
its citizens can be carefully con- 
sidered. 


The need for such involvement 
is shown by the history of at- 
tempts to define the law of the 
seas. 

Attempts to promulgate a law of 
the seas can be traced to the third 
or second century B.C.!2 The 
basic rules of international law are 
attributed to an analysis by Hugo 
Grotius, a Dutch jurist!*® often 
recognized as “the father of the 
modern international law of the 
sea.” !4 In 1625 Grotius attempted 
to codify the rules of international 
law and devoted a chapter of his 
publication to mare liberum, the 
freedom of the seas concept.'5 

Grotius argued that the oceans 
were inherently indivisible and 
since states could not effectively 
occupy them, all states had the 
right to use the resources of the 
high seas by reason of their 
inexhaustibility.16 

Grotius stated this concept 
while he was an advocate and 
employee of the Netherlands East 
Indies Company.'!7 The Nether- 
lands was, at the time that Grotius 
was writing, a major maritime 
power, but had not been a ben- 
eficiary of the Papal Bulls of 1493 
which divided the seas between 
Spain and Portugal.!® Grotius at- 
tempted to enable his country 
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(and as a result his company) that 
was technologically able to utilize 
the seas, to have the ability to ob- 
tain the widest territorial rights. 


A classic legal battle was fought 
between Grotius and John Sel- 
den, an Englishman who attempt- 
ed to define the interests of a 
country that had not yet beconie a 
dominant maritime power and 
wished to control the access to its 
coastal waters.!® Much of the ar- 
gument became moot when Eng- 
land gained naval supremacy, and 
eventually England espoused the 
need for freedom of the seas.?° 

Prior to technological innova- 
tions which changed the oceans 
from a transportation route to a 
depletive resource, the bound- 
aries of coastal areas were limited 
because: (1) major powers desired 
the broadest freedom of naviga- 
tion and (2) nations without sea 
power could not effectively con- 
trol their ocean claims except 
from their coast. 

As a result, the three-mile zone 
was accepted as the appropriate 
claim of a coastal nation. The 
origin of the zone is attributed to 
the range of the most effective 
cannons—three miles.?! 

Until 1945, the United States 
adhered to the three-mile limit. 
On September 28, 1945, however, 
President Truman issued two 
Proclamations?? regarding the 
policy of the United States with 
respect to: (1) natural resources of 
the subsoil and seabed on the con- 
tinental shelf; and (2) coastal 
fisheries in certain areas of the 
high seas. 

President Truman’s Proclama- 
tions asserted very modest 
claims.23 The United States 
claimed jurisdiction and control 
only over the natural resources of 
the continental shelf and not the 
seabed and subsoil, and specifi- 
cally left the superjacent waters as 
high seas. It also established a 
claim of conservation zones in 
areas of the high seas contiguous 
to the coast of the United States. 
Within the zones there were 
fisheries established and the U- 
nited States recognized that when 
nationals of other states were in- 
volved, the zones would be estab- 
lished under agreements with 
other interested states. 

Immediately following the 
Truman Proclamations, Latin 
American nations asserted claims 
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to maritime zones off their 
coasts.24 On August 18, 1952, 
Chile, Equador and Peru signed 
the Declaration of Santiago, 
Chile, establishing a maritime 
zone of 200 miles.25 The new fea- 
ture of the Declaration of Santiago 
was that it extended the “sole 
sovereignty and jurisdiction” of 
the states involved to the seafloor 
and the subsoil of the zone.26 The 
declaration primarily involved 
fishing and maritime hunting 
rights, but it also claimed sub- 
marine areas in a way which dif- 


fered from the previous claims. 
The declaration has been inter- 
preted to include necessary re- 
strictions on the exercise of 
sovereignty and jurisdiction due 
to international law doctrines of 
innocent passage of vessels.?? 
Today ten Latin American coun- 
tries claim fishing or territorial 
jurisdiction over 200 miles off 
their coasts.?8 

The United States does not rec- 
ognize the right of a nation to as- 
sert a 200-mile zone for even the 
purpose of fisheries. As a result 
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ENVIRONMENTAL LAW NOTES 


Congress passed specific legisla- 
tion to compensate those fishing 
companies whose ships and 
equipment are confiscated as a re- 
sult of violation of a 200-mile 
economic zone.?9 

The United States nevertheless 
recognized, along with 85 other 
nations, the need to resolve vary- 
ing claims to coastal and maritime 
zones. In 1958 at the Geneva Con- 
ference on the Law of the Seas, 
several conventions were estab- 
lished to codify agreement as to 
coastal and ocean boundaries. 
Subsequently, 22 states, includ- 
ing the United States of America, 
ratified the following four 
conventions:*® 


1. The Convention on Fishing 
and Conservation of the Living 
Resources of the High Seas—This 
convention states a general obli- 
gation to adopt conservation meas- 
ures when necessary. It provides 
that all states have the right for 
their nationals to engage in fish- 
ing on the high seas, but have the 
duty to adopt conservation meas- 
ures for the living resources of the 
high seas and also provides that 
where “nationals of two or more 
states are engaged in fishing the 
same stocks of fish in areas of the 
high seas, the states shall 
negotiate agreements for their 
nationals.”! 

2. The Territorial Sea and Con- 
tiguous Zone Convention—This 
convention confirms sovereignty 
of the state extends beyond its 
land territory and its internal wa- 
ters to a “belt of sea adjacent to its 
coast, described as the territorial 
sea.”'32 

3. The Convention of the High 
Seas—This convention guaran- 
tees the freedoms of the seas: de- 
fined as the freedom of naviga- 
tion, the freedom of fishing, the 
freedom to lay submarine cables 
and pipelines and the freedom to 
fly over the high seas.** 

4. The Convention of the Conti- 
nental Shelf—This convention 
basically approves of the term 
“continental shelf” as applying to 
“the seabed and subsoil of sub- 
marine areas adjacent to the coast, 
but outside of the area of the ter- 


ritorial sea, to a depth of 200 me- 
ters, or beyond that limit to where 
the depth of the subjacent water 
admits of the exploitation of the 
natural resources of the said 
areas.” In addition to nonliving 
resources, the convention states 
that the continental shelf includes 
creatures of the shelf such as 
shellfish and most recently the 
American lobster.*4 


The conventions provide an op- 
tional settlement dispute proce- 
dure enabling the International 
Court of Justice to settle disputes 
over interpretation of any of the 
conventions. The United States is 
not a party to the protocol allow- 
ing the court to settle disputes.*5 

The 1958 Conventions were a 
significant development, but 
have been attacked on three 
grounds:** 

1. Many of the nations which 
were present at the 1958 meeting 
at Geneva did not ratify the con- 
ventions. 

2. The emergence of the so cal- 
led “Third World” has increased 
the number of nations by more 
than 50% since 1958. 

3. The conventions did not es- 
tablish clear boundaries for the 
territorial sea, the contiguous 
fishery zone and did not set a sea- 
ward boundary for the continental 
shelf. 

The United States has been 
urged to reconsider its position 
regarding the 200-mile zone and 
to expand control over the conti- 
nental shelf and territorial seas by 
various domestic interests. The 
pressures involved are complex. 
In certain cases, subsidization of 
fishing fleets by other nations has 
put our coastal fishing fleets in a 
less competitive position and the 
result has been congressional ac- 
tion to prevent other nations from 
obtaining an advantage on the 
continental shelf.37 

Nevertheless, the fishing in- 
dustry itself is divided and there 
are regional differences which 
become apparent,®* such as the 
recent South Florida lobster con- 
troversy. If the Bahamian gov- 
ernment policy for its spiney lob- 
ster is based on ours, then our pro- 


tection of the New England fish- 
ing interest®® is not in the interests 
of South Florida fishermen who 
fish the Bahamian shelf. 

There are also offshore oil and 
mining pressure groups that wish 
to assert 200-mile jurisdiction 
over the vast resources of the U- 
nited States continental shelf.*° 
However, mining interests may 
be split depending on where the 
resources are found and on 
whether a 200-mile limit will 
eventually preclude access to 
richer mineral rights off other na- 
tions’ coasts or require conces- 
sions as to mining the high seas 
beyond any nation’s 
jurisdiction.* 


The United States has sufficient 
legal justification under the 1958 
Conventions to expand its claim 
of control based on sound biologi- 
cal and environmental criteria.4” 
In the interest of protecting the 
environment and the fisheries, 
the United States can assert u- 
nilateral jurisdiction to the 200- 
mile limit. Yet such congres- 
sional action, regardless of legal 
and environmental justification, 
has been opposed by the State 
Department.** The State De- 
partment concern is that the u- 
nilateral assertion of territorial 
jurisdiction may enable other 
coastal areas to make similar 
claims. There is also the threat of a 
military disadvantage. Coastal 
zones may affect navigation and, 
in particular, submarine effec- 
tiveness upon which strategic in- 
formation and retaliatory sys- 
tems depend.“ The right of inno- 
cent passage is limited by the na- 
tion which claims an ocean zone. 
Efforts to define innocent passage 
have included prohibition of 
submarines unless they surface, 
and prohibition of oil carriers, and 
can be further restricted to ex- 
clude vessels which fail to meet 
other minimal safety and en- 
vironmental standards.** The re- 
sult is that today’s dispute with 
the Bahamas over the lobster 
rights might be replaced by dis- 
putes with other nations regard- 
ing access to the high seas. 

In retrospect, there would have 
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been a great deal of opposition by 
Florida fishing interest to at- 
tempt to protect the American 
lobster if it were thought that such 
protection would create a prob- 
lem with respect to the Bahamian 
fishing rights. The use of a 
200-mile territorial jurisdiction 
would obviously result in com- 
promises and affect Florida be- 
cause of the 90-mile distance be- 
tween the Florida Keys and Cuba 
and the proximity of Florida to 
other nations. Florida, therefore, 
has reason to be concerned with 
current policy decisions regard- 
ing a 200-mile zone. 

The issue is too important to 
sacrifice a valid foreign policy in 
the interests of a single industry or 
state, but such interests must be 
considered in United States pol- 
icy. Florida has valid enviren- 
mental interests which should be 
considered in promulgating a na- 
tional policy on the law of the 
seas. Such environmental inter- 
ests may even provide a vehicle 
for proposals which may be more 
acceptable to other nations. The 
Sea Grant Programs of the Fed- 
eral Ocean Program and existing 
State agencies should be used to 
study Florida’s unique problems 
and interests and recommend 
proposals which will protect 
legitimate State interests. 
Whether Florida has a foreign en- 
vironmental policy, it is clear that 
its interests should be carefully 
considered in proposals for U- 
nited States policy. At least Florida 
will not have to negotiate “after- 
the-fact’”” problems, and who 
knows, the State may be able to 
save funds by letting the federal 
government send Henry Kis- 
singer rather than Harmon 
Shields to negotiate its 
interests. 0 
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BURNETT 


Geduldig v. Aiello: Supreme Court Approval of Exclusion of 
Pregnancy Related Disabilities Under Equal Protection Clause 


The subject of this month’s column, the U.S. Supreme Court decision in 
Geduldig v. Aiello, assumes additional significance by virtue of its having 
formed an integral part of the bases for the appeals to the Supreme Court from 
the decisions of the Third Circuit in Wetzel v. Liberty Mutual Ins. Co. and the 
Fourth Circuit in Gilbert v. General Electric Co. Both Gilbert and Wetzel 
involve issues analogous to those decided in Geduldig, but in a Title VII 
context. The Supreme Court is expected to consolidate Gilbert and Wetzel for 
argument and decision, and to issue its decision this term.—Editor 


California has an established 
mandatory disability insurance 
program which benefits private 
sector employees who are tem- 
porarily unable to work because 
of a disability not covered by 
workmen’s compensation.! The 
program is funded entirely by par- 
ticipating employees, who con- 
tribute one percent of their annual 
salaries, up to a maximum of $85. 
The program specifically ex- 
cludes disabilities arising in con- 
nection with pregnancy.? Appel- 
lees, four women suffering 
pregnancy related disabilities, 
challenged the constitutionality 
of this exclusion under the equal 
protection clause of the 14th 
amendment. 

A three-judge district court, 
convened under 28 U.S.C. §§2281 
and 2284 (1970), upheld their 
challenge, holding that the exclu- 
sion was not based upon a classifi- 
cation having a rational and sub- 
stantial relationship to a legiti- 
mate state purpose.? Shortly be- 
fore the district court’s decision in 
this case, a California state court 
had limited the exclusion to dis- 
abilities resulting from “normal” 
pregnancies.* This decision 
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mooted the case on appeal as to 
three of the four appellees, since 
their disabilities were due to ab- 
normal complications of their 
pregnancies. The appellee in the 
instant case claimed that the pro- 
gram invidiously discriminated 
against her and others similarly 
situated by not paying insurance 
benefits for disabilities accom- 
panying normal pregnancy. In re- 
versing the district court’s judg- 
ment, the Supreme Court held in 
a six-to-three decision that legis- 
lators are constitutionally free to 
exclude normal pregnancy-linked 
disabilities from social welfare 
programs such as this, absent a 
showing that the classification is a 
“mere pretext designed to effect 
an invidious discrimination 
against members of one sex or the 
other... 


The Court reasoned that the 
classification under attack related 
to the limitations placed upon the 
risks against which the legislation 
sought to insure. These limita- 
tions were dictated by the low 
level of contribution required 
from participating employees. 
Since enactment of the program in 
1946, the state had continuously 
and strenuously resisted attempts 
to increase the contribution rate 
above the one-percent level. It 
was conceded that including preg- 
nancy among the disabilities cov- 
ered by the program would sub- 
stantially raise the cost of the 
program.® The Court found that 
the state had a legitimate interest 
in protecting the solvency of the 


program, which interest was not 
nullified by any alleged discrimi- 
nation worked by the separate 
classification and exclusion of 
pregnancy-related disabilities. 
The Court stated that, particularly 
with respect to social welfare pro- 
grams, courts will not require that 
such programs encompass all dis- 
abilities equally so long as there is 
a rational basis for limiting inclu- 
siveness. The Court firmly re- 
jected the contention that the case 
involved sex discrimination by 
stating that “(w)hile it is true that 
only women can become preg- 
nant, it does not follow that every 
legislative classification concern- 
ing pregnancy is a sex-based 
classification. . . .”? This is so, the 
Court added, because, while all 
pregnant persons are female, not 
all nonpregnant persons are male. 

The dissent, in which two Jus- 
tices concurred, noted that exclu- 
sion of disabilities related to nor- 
mal pregnancy clearly amounts to 
sex discrimination. The stated 
purpose of the program is to com- 
pensate in part for the economic 
hardship caused when a worker 
becomes disabled.* Benefits are 
paid regardless of cost, voluntari- 
ness, uniqueness, predictability 
or “normalcy” of the disability. 
Voluntary cosmetic surgery as 
well as sex- and race-linked dis- 
abilities (such as prostatectomies 
and sickle-cell anemia) are in- 
cluded within the scope of the 
program. 


The dissent further noted that 
by excluding a gender-linked dis- 
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ability peculiar to women, the 
program has in effect set up a 
double standard under which 
men are protected from all dis- 
abilities, including those peculiar 
to their sex, while women are not. 
This classification bears no 
reasonable relationship to the 
stated purpose of the program ac- 
cording to the dissent, since the 
economic hardship suffered be- 
cause of disability due to preg- 
nancy is indistinguishable in 
kind from the hardship caused by 
any other disability. The dissen- 
ters took the position that classifi- 
cations involving sex are “inher- 
ently suspect,”® and thus subject 
to close judicial scrutiny to ascer- 
tain that the state has demon- 
strated that “the challenged legis- 
lation serves overriding or com- 
pelling interests that cannot be 
achieved either by a more care- 
fully tailored legislative classifi- 
cation or by the use of feasible, 
less drastic means.’’!° In this case, 
the dissenters reasoned, the state 
did not meet such a burden since, 
while fiscal integrity is a legiti- 
mate state purpose, it may not be 
achieved through invidious dis- 
crimination against a class of its 
citizens.11 The purpose could be 
achieved, it is pointed out, by rais- 
ing the employee contribution 
rate, or by some other sexually 
neutral means.!? 

The disagreement between the 
majority and the dissenters stems 
from the confusion surrounding 
the various standards applicable 
to legislative classifications when 
such classifications are chal- 
lenged under the 14th amend- 
ment. Ordinarily, a classification 
is constitutionally permissible 
when any set of facts could 
reasonably be conceived to justify 
it. This is so even though such 
classifications are made without 
regard to mathematical nicety and 
may result in some inequality.'* 

However, there are certain 
rights deemed to be “fundamen- 
tal” by the Court,!4 and these are 
protected by a stricter standard of 
judicial scrutiny. When legisla- 
tion involving these rights is chal- 
lenged, a “compelling” govern- 
mental interest must be demon- 
strated, or the legislation will fall. 

In addition to “fundamental 
rights,” the Court has deemed 
certain classifications to be “in- 
herently suspect” and thereby 
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subject to the stricter standard of 
“close judicial scrutiny.” This is 
so whether or not a right deemed 
to be fundamental is involved. 
Thus far, “inherently suspect” 
classifications have been limited 
to three—race, alienage, and 
nationality.45 The Court has so far 
refused to include sex within 
those classifications deemed in- 
herently suspect.!® Elevation to 
this status of a group challenging 
legislation automatically and ir- 
revocably shifts the burden to the 
state to show a compelling state 
interest. This burden is so great 
that Mr. Chief Justice Burger ob- 
served: 
Tochallenge such lines [classifications] by 
the “compelling state interest” standard is 
to condemn them all. So far as I am aware, 
no state law has ever satisfied this seem- 
ingly insurmountable standard, and I 
doubt one ever will, for it demands no- 
thing less than perfection.” 

Historically, legislative classifi- 
cations resulting in disparate 
treatment of men and women 
have been sustained by applying 
the traditional test.1® Reed v. 
Reed*® signalled a change in this 
position, however. Reed involved 
an attack upon an Idaho statute 
which required state probate 
courts to prefer male applicants 
seeking to administer an estate to 
female applicants, where both 
were equally qualified. In lan- 
guage apparently heralding a ju- 
dicial break-through, the Court 
stated that such a classification 
was unconstitutional because it 
made “the very kind of arbitrary 
legislative choice forbidden by 
the equal protection clause of the 
14th amendment.’’?° 

In Frontiero v. Richardson®! a 
female army officer attacked a 
federal statute which required 
servicewomen, but not serv- 
icemen, to demonstrate the 
economic dependency of their 
spouses in order to obtain certain 
benefits. The statute was found 
unconstitutional, and, more im- 
portantly, four Justices stated that 
classifications involving sex were 
inherently suspect and must be 
subjected to strict judicial 
scrutiny when challenged under 
the due process clause of the fifth 
amendment.” A fifth Justice, ina 
concurring opinion, alluded to the 
recent passage of the Equal 
Rights Amendment (the E.R.A.) 
by Congress as evidencing the 
preferred solution to what he 


viewed as the essentially legisla- 
tive problem of sex-linked stat- 
utory classifications. 

In Cleveland Board of Educa- 
tion v. LaFleur,™ the Court found 
legislation requiring mandatory 
maternity leave at the end of a 
teacher's fourth month of preg- 
nancy unconstitutional under 
the 14th amendment. However, it 
decided the issue under the due 
process clause and avoided the 
equal protection issue.*5 

The rationale of the LaFleur 
decision was somewhat inconsis- 
tent with the manner in which the 
case arose, since the equal pro- 
tection clause was seemingly a- 
vailable and would have yielded 
the same result while continuing 
the trend begun by Reed and 
Frontiero. In view of Geduldig, 
however, LeFleur may be seen as 
signalling a retreat from the Reed 
and Frontiero positions that legis- 
lation which arbitrarily favors one 
sex over the other is forbidden by 
the 14th amendment. This retreat 
was consummated by the decision 
in the instant case and was so 
labeled by Mr. Justice Brennan in 
his dissenting opinion.?® 

The conclusion is inescapable 
that the majority in the instant 
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case, by denying that a classifica- 
tion involving a gender-linked 
disability is a classification in- 
volving sex, was deliberately a- 


voiding the sex classification issue. 


The Court chose to circumvent 
the real issue by denying that an 
insurance program which protects 
men, but not women, from every 
conceivable’ disability is 
discriminatory.27 

One possible explanation for 
the reluctance of the Court to 
declare that sex-linked classifica- 
tions are inherently suspect for 
purposes of equal protection is 
that such a judicial decision 
would pre-empt attempts to cor- 
rect the problem through an 
amendment to the Constitution. 
Mr. Justice Powell so stated in his 
concurring opinion in the 
Frontiero decision. There may 
be merit to this point of view, 
since the E.R.A. has been re- 
garded as an absolute bar to sex- 
based discrimination, while a 
suspect classification could con- 
ceivably be upheld under the 
14th amendment in the face of 
“compelling state reasons.’’29 
However, such a position might 
seem as establishing the prece- 
dent that every group of persons 
wishing to be accorded equal pro- 
tection under the law would be 
forced to obtain its own constitu- 
tional amendment. This route is a 
slow and uncertain one for politi- 
cally weak groups. 

While passage of the E.R.A. 
would seemingly resolve the 
problem of legislative sex classifi- 
cations, it should not be the role of 
the judiciary to attempt to 
second-guess the legislature. The 
time is ripe for a definitive Su- 
preme Court ruling under the 
14th amendment on sex-based 
classifications. The Court should 
not continue to avoid the problem 
while further confusing the vari- 
ous doctrines involving legisla- 
tive classifications and the stan- 
dards of review applicable 
thereto. Oo 


FOOTNOTES 


1 Wests’ Ann. Cal. Un. Ins. Code 
§§2601-3272 (1953). 

2 Id. at §2626. “Disability” is defined as 
follows: 
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“Disability” or “disabled” includes both 
mental or physical illness and mental or 
physical injury. An individual shall be 
deemed disabled in any day in which, be- 
cause of mental or physical condition, he is 
unable to perform his regular or customary 
work. In no case shall the term “disability” 
or “disabled” include any injury or illness 
caused by or arising in connection with 
pregnancy up to the termination of such 
pregnancy and for a period of 28 days 
thereafter. 

3 Aiello v. Hansen, 359 F. Supp. 792 
(N.D. Calif., 1973). 

4 Rentzer v. California Unemployment 
Ins. Appeals Bd. Human Relations 
Agency, 32 Cal. App. 3d 604, 108 Cal. 
Reptr. 336 (2d App. Dist., 1973). 

5 Geduldig v. Aiello, 417 U.S. 484, 94S. 
Ct. 2485, 41 L. Ed. 2d 256 (1974), at n. 20. 

® Appellant estimated a 33-36% increase 
in the cost of the program, or $120.2-131 
million annually, would be necessary to 
cover disabilities due to normal pregnan- 
cies. Appellee contended the increased 
cost would be $48.9 million annually, a 
12% increase over the present cost. 

7 Geduldig v. Aiello, supra, at n. 20. 

8 Wests’ Ann. Cal. Un. Ins. Code §2601 
(1935). 

® Classifications involving sex were first 
labeled inherently suspect in the majority 
opinion in Frontiero v. Richardson, 411 
U.S. 677, 688 (1973), in which three jus- 
tices concurred in that part of the majority 
opinion which stated that sex should be 
deemed an inherently suspect classifica- 
tion. 

10 Geduldig v. Aiello, 94 S. Ct. 2485, at 
2495, citing Kahn Shevin, 

U.S , 94 
S. Ct. 1734, 1738, 40 L. Ed. 2d 189 (1974) 
(Brennan, J., dissenting). 

11 See, Memorial Hospital v. Maricopa 
County, U.S , 94 S. 
Ct. 1076, 39 L. Ed. 2d 306 (1974); Graham 
v. Richardson, 403 U.S. 365, 91S. Ct. 1848, 
29 L. Ed. 2d 534 (1971); Shapiro v. Thomp- 
son, 394 U.S. 618, 89 S. Ct. 1322, 22 L. Ed. 
2d 600 (1969). 

12 The district court found that the addi- 
tional costs could be accommodated by 
raising the rate of employees contributions 
from one percent to 1.364 percent of their 
gross annual incomes, and by increasing 
the maximum annual contribution to $119. 
359 F. Supp. 792, 798 (N.D. Calif. 1973). 

13 See, McGowan v. Maryland, 366 U.S. 

420, 425-426 (1961): 
“Although no precise formula has been 
developed, the Court has held that the 
Fourteenth Amendment permits the 
States a wide scope of discretion in enact- 
ing laws which affect some groups of citi- 
zens differently than others. The constitu- 
tional safeguard is offended only if the 
classification rests on grounds wholly ir- 
relevant to the achievement of the State’s 
objective. State legislatures are presumed 
to have acted within their constitutional 
power despite the fact that, in practice, 
their laws result in some inequality. A 
statutory discrimination will not be set 
aside if any state of facts reasonably may be 
conceived to justify it.” 


See, also, Developments in the Law-Equal 
Protection, 82 Harv. L. Rev. 1065-1083 
(1969). 

14 See, e.g., Cleveland Board of Educa- 
tion v. LaFleur, 

U.S (1974)(right to 
bear children a fundamental right); 
Memorial Hospital v. Maricopa County, 
U.S (1974) (intra- 

state travel); In Re Griffiths, 413 U.S. 717 
(1973)(right to work in common occupa- 
tions of the community); Shapiro v. 
Thompson, 394 U.S. 618 (1969) (interstate 
travel); Harper v. Virginia Bd. of Elections, 
383 U.S. 663 (1966)(voting); Griswold v. 
Connecticut, 381 U.S. 479 (1965)(privacy). 

15 See, Gunther, The Supreme Court, 
1971 Term-Forward: In Search of Evolv- 
ing Doctrine on a Changing Court: A 
Model for a Newer Equal Protection, 86 
Harv. L. Rev. 1, 8 (1972). 

16 See note 9. supra. 

17 Dunn v. Blumstein, 405 U.S. 330, 
363-64 (1972)(Burger, C.J., dissenting). 

18 See, e.g., Goessaert v. Cleary, 335 U.S. 


464 (1974)(women not allowed to work as 


barmaids, unless wife or daughter of 
owner); and Muller v. Oregon, 208 U.S. 
412 (1908)(limitations on number of hours 
women could work). 


19 404 U.S. 71 (1971). 

20 Td. at 76. 

21 411 U.S. 677 (1973). 

22 Id. at 688. 

23 Id. at 691 (Powell, J., concurring). 

24.414 U.S. 632, 94 S. Ct. 791 (1974). 

25 Under the due process clause, legisla- 
tion may not set up classifications contain- 
ing irrebuttable presumptions from which 
an individual may not escape and which 
affect his treatment under the law. The 
school system presumed that no teacher 
could effectively carry out her duties after 
the end of her fourth month of pregnancy. 
While this presumption might be valid in 
some, or even a majority, of cases, it could 
result in the denial of due process to those 
pregnant teachers not so limited. The 
Court found that a more individualized 
approach in this case would be to require a 
doctor’s certification that the teacher was 
able to continue to fulfill her duties. 

26 94 S. Ct. 2485, at 2495: 

I cannot join the Court’s apparent retreat. I 
continue to adhere to my view that “clas- 
sifications based upon sex, like classifica- 
tions based upon race, alienage or national 
origin, are inherently suspect, and must 
therefore be subjected to strict judicial 
scrutiny.” 

(Brennan, J., dissenting, quoting from his 
opinion in Frontiero v. Richardson, 411 
U.S. 677, 688 (1973)). 

27 The issue comes into clearer focus 
when “sickle-cell anemia” is substituted 
for “pregnancy” as the sole exclusion. It is 
difficult to conceive of the Court not treat- 
ing such a classification as race-linked, yet 
not all blacks develop the disease. 

28 411 U.S. 677, at 692. 

29 See, Brown, Emerson, Falk & Freed- 
man, The Equal Rights Amendment: A 
Constitutional Basis for Equal Rights for 
Women, 80 Yale L.J. 871, 880, 894 (1971). 
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Errata Directed to July/August 1975 
Labor Law Review Column 


1. On p. 394, it was stated that, 
“.. although Section 212 of the 
FLSA restricts generally the use 
of child labor, children employed 
in agriculture outside of school 
hours are exempt!* unless the 
worker is under 16 and the work is 
particularly hazardous for chil- 
dren to perform.”!5 

While note 14 correctly refers 
the reader to Section 213(c)(1) of 
the statute, it fails to reveal 
changes therein made _ by 
amendments effective May 1, 
1974, which except under certain 
specific circumstances listed in 
the statute, limited the exemption 
from the child labor provisions of 
the FLSA to minors “14 years of 
age or older.” (§213(c)(1)(C) ) 

2. On p. 394, it was stated in 
connection with analysis of pro- 
visions of the Social Security Act 
that “(B)oth acts also contain a 
partial savings clause for the ag- 
ricultural workers.’ This sen- 
tence should have read, “(B)oth 
acts also contain a partial savings 
clause for the otherwise exemp- 
ted agricultural workers.” 

3. On page 394, in the last 
paragraph of the section entitled 
“Florida Provisions,” the sen- 
tence dealing with the Florida 
Workmen’s Compensation Law 
coverage did not take into account 
the 1974 amendments to Section 
440.02(1)(c)(2) of that statute. The 
sentence should have read: 

“Agricultural labor is also ex- 
empt from Workmen’s Compen- 
sation Act coverage if the farm 
employs fewer than five regular 
employees and fewer than 12 
other employees at one time for 
seasonal agricultural labor that is 
completed in less than 30 days, 
provided such seasonal em- 
ployment does not exceed 45 
days in the same calendar 
year,”....” 

4. On p. 395 in the first para- 
graph of the section entitled 
“Some Miscellaneous Pro- 
visions,” the definition of a mi- 
grant labor camp from the Florida 
Statutes was incorrectly cited and 
paraphrased. This definition, ap- 
pearing at Fla. Stat. §381.422(1), is 
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as follows: 

(1)“...—One or more build- 
ings or structures, tents, trailers or 
vehicles, or any portion thereof, 
together with the land appertain- 
ing thereto, established, oper- 
ated, or used as living quarters for 
five or more seasonal, temporary, 
or migrant workers, whether or 
not rent is paid or reserved in 
connection with the use or occu- 
pancy of such premises.” 

The editor regrets the errors 
appearing in the July/August, 
1975 Labor Law Review column 
and trusts that the “Errata” pub- 
lished herein cure them ade- 
quately. 


Peter W. ZINOBER, Editor 
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Search and Seizure: Procedures, 
Suppression Motions and Appellate Review 


In deciding Mapp v. Ohio, 367 
U.S. 643, 81 S. Ct. 1684, 6 L. Ed. 
2d 1081 (1961), the United States 
Supreme Court “impose[d] upon 
the states not only federal sub- 
stantive standards of ‘search and 
seizure’ but also the basic federal 
remedy for violation of those 
standards.” 367 U.S. at 680, 6 L. 
Ed. 2d at 1104. Florida law places 
additional restrictions on 
searches and seizures, paralleling 
and often exceeding federal re- 
quirements. See, e.g., Gerardi v. 
State, 307 So. 2d 853 (Fla. 4th 
Dist. 1975); State v. Jones, 307 So. 
2d 456 (Fla. Ist Dist. 1975); 
Moreno v. State, 277 So. 2d 81 
(Fla. 3d Dist. 1973); Panzavecchia 
v. State, 201 So. 2d 762 (Fla. 3d 
Dist. 1967); Chapter 933, Fla. 
Stat. Ann. Exclusion of evidence 
obtained is also the penalty for 
violation of state law rules govern- 
ing searches and seizures. Laiser 
v. State, 299 So. 2d 39 (Fla. 4th 
Dist. 1974); State v. Collier, 270 
So. 2d 451 (Fla. 4th Dist. 1972); 
Rucker v. State, 302 So. 2d 491 
(Fla. 2d Dist. 1974). 

A grand jury witness has no fed- 
eral constitutional right to refuse 
to answer questions on the ground 
that they were based on evidence 
obtained from an unlawful search 
and seizure. United States v. 
Calandra, 414 U.S. 338, 94 S. Ct. 


Robert T. Benton II serves as research 
aide to Justice Joseph W. Hatchett. He has 
practiced in Florida, and taught briefly at 
Boston University School of Law and at 
the College of Law in Gainesville, from 
which he was graduated with honors in 
1970. He was awarded a diploma at Phil- 
lips Exeter in 1964; the B.A. at Johns Hop- 
kins in 1967; and the LL.M. at Harvard in 
1971. Mr. Benton was law clerk to Chief 
Judge McRae of the U.S. District Court 
until shortly before the judge's death. 

He writes this column on behalf of the 
Criminal Law and Procedure Committee, 
James Russell, chairman; Meredith J. 
Cohen, editor. 
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613, 38 L. Ed. 2d 561 (1974). But 
under state law, a witness sub- 
poenaed to testify before a Florida 
grand jury, may refuse to answer 
questions on such grounds, and 
also has standing “to suppress or 
preclude presentment to the 
grand jury” of illegally seized 
wiretap evidence “involving 
him. . .with [certain] offense[s].” 
In re Grand Jury Investigation, 
287 So. 2d 43, 47 (Fla. 1973). 


By far the most common appli- 
cation of the exclusionary rule, 
however, and the aspect under 
discussion here, is keeping evi- 
dence out at trial. Judge McNulty 
and others would limit applica- 
tion of the state, like the federal, 
exclusionary rule, so as to permit 
the use in rebuttal of evidence in- 
admissible in the case in chief be- 
cause illegally siezed. Dornau v. 
State, 306 So. 2d 167, 169 (Fla. 2d 
Dist. 1974) (reh. den. 1975). But 
see Fla. Const. Art. I §12 (evi- 
dence “obtained in violation of 


Editor’s Note: The present dis- 
cussion is limited to prosecutions 
initiated under the Florida Rules 
of Criminal Procedure, although 
evidence may also be excluded 
from other proceedings, on fourth 
amendment grounds. P.L.W. v. 
State, 315 So. 2d 202 (Fla. 3rd Dist. 
1975) (juvenile delinquency pro- 
ceedings); One 1958 Plymouth 
Sedan v. Pennsylvania, 380 U.S. 
693, 85S. Ct. 1246, 14 L. Ed. 2d 170 
1968) (college disciplinary hear- 
ing); see also Levinson, Florida 
tee, 284 F. Supp. 725 (M.D. Ala. 
1960) (college disciplinary hear- 
ing); see also Levinson, Florida 
Constitutional Law, 28 U. MIAMI 
L. Rev. 551, 603 (1974). But cf. 
Bernhardt v. State, 288 So. 2d 490 
(Fla. 1974) (illegally seized evi- 
dence admissible at probation re- 
vocation hearing). 
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this right shall not be admissible 
in evidence’’). 


Warranted Searches 

By demand pursuant to Rule 
3.220(a)(1)(ix), RCrP, the defense 
can discover any warrants or af- 
fidavits, as well as what evidence 
the prosecution has available for 
use at trial. A search and seizure 
question as to any of this evidence 
should be raised by a motion to 
suppress, filed in time to be 
heard before trial. Rule 
3.190(h)(4), RCrP; Bailey v. State, 
295 So. 2d 133, 138 (Fla. 4th Dist. 
1974); Harding v. State, 301 
so. 2d 513 (Fla. 2d Dist. 1974) 
(where suppression motion has 
been heard and denied, failure to 
object at trial does not foreclose 
appellate consideration of search 
and seizure question). The mo- 
tion should specify the evidence 
sought to be suppressed, and re- 
cite the facts and reasons relied on 
by the movant for suppression. 
Rule 3.190(h)(2), RCrP. Federal 
constitutional grounds should be 
identified as such in the motion to 
suppress. Once the motion has 


been filed: 


(T}he court shall determine if the motion is 
legally sufficient. If it is not, the motion 
shall be denied. If the court hears the mo- 
tion on its merits, the defendant shall pres- 
ent evidence supporting his position and 
the State may offer rebuttal evidence. Rule 
3.190(h)(3), RCrP. 


The language of the rule describ- 
ing a suppression hearing con- 
templates a hearing after a search 
pursuant to a warrant. In such 
cases, the defense has the burden 
of going forward, and the burden 
to establish the existence of 
grounds for suppression. 
Perhaps illegality in the con- 
duct of the search is relied on for 
suppression. If so, the defense 
must prove the circumstances as, 
for example, failure of the officers 
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to knock and announce their pur- 
pose before entering a dwelling. 
Fla. Stat. §933.09; Moreno tv 
State, supra; State v. 
supra; Fla. Stat. §901.19. Where 
failure to knock and announce is 
established, the burden shifts to 
the prosecution to prove any facts 
claimed to constitute an exception 
to the knock and announce re- 
quirement. Earman v. State, 265 
So. 2d 695 (Fla. 1972). 


Even where the defense relies 
on deficiencies in the search and 
seizure documents themselves, 
proving surrounding facts at the 
suppression hearing may be ap- 
propriate. Where a search warrant 
fails to direct that the property 
seized be brought to a magistrate, 
defense counsel may move for 
suppression on that ground. State 
v. Phillip, 311 So. 2d 796 (Fla. Ist 
Dist. 1975); Laiser v. State, 
supra; State v. Jones, supra 
(evidence suppressed because 
warrant directed only that prop- 
erty seized “be disposed of ac- 
cording to law’). Contra, Nofs v. 
State, 295 So. 2d 308 (Fla. 2d Dist. 
1974). In such a case, proof by the 
prosecution that the property was 
in fact taken to a magistrate would 
point up the boldly technical na- 
ture of the defense contention. 

In other cases, the defense may 
bolster a technical argument by 
putting on evidence. As a condi- 
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tion of issuance of a warrant for 
the search of a dwelling, Florida 
law requires that probable cause 
be shown by verified allegations 
in writing, Fla. Stat. $933.18; 
Gelis v. State, 249 So. 2d 509 (Fla. 
2d Dist 1971); Panzavecchia v. 
State, supra, and the defense may 
challenge the sufficiency of the af- 
fidavit by motion to suppress. 
Andersen v. State, 274 So. 2d 228 
(Fla. 1973). Suppose such an af- 
fidavit alleges that beer cartons 
marked with a certain code have 


been stolen, and that fragments of 


cartons so marked were found in 
defendant’s garbage can; the de- 
fense might be able to bring the 
probable cause question sharply 
into focus by eliciting testimony 
that the garbage can was readily 
available to any passerby, or that 
the brewery marked every carton 
destined for distribution in the 
South with the same code. 


Although an appellate court 
may remand for another suppres- 
sion hearing in the trial court, 
State v. Jones, 310 So. 2d 52 (Fla. 
2d Dist. 1975); cf. State v. 
Richardson, No. 74-1757 (Fla. 4th 
Dist., decided July 31, 1975), ora 
United States District Court may 
conduct an evidentiary hearing it- 
self, see Townsend v. Sain, 372 
U.S. 293, 83 S. Ct. 745, 9 L. Ed. 2d 
770 (1963) chances are good that 
the initial hearing, pursuant to 
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Rule 3.190(h)(3), RCrP, will be 
the first and last opportunity to 
put on evidence as to the legality 
ofa search or seizure. E.g., State v. 
Crisp, 307 So. 2d 454 (Fla. 4th 
Dist. 1975). The defendant's tes- 
timony at the hearing cannot be 
used against him at trial, over ob- 
jection. State v. Lyons, 293 So. 2d 
391 (Fla. 2d Dist. 1974); Simmons 
v. United States, 390 U.S. 377, 88 
S. Ct. 967, 19 L. Ed. 2d 1247 
(1968). It is unlikely that the pro- 
secution will be required to dis- 
close the identity of a confidential 
informant solely for suppression 
hearing purposes. State v. Davis, 
308 So. 2d 539 (Fla. 3d Dist. 
1975); State v. Compton, 301 So. 
2d 810 (Fla. 2d Dist. 1974); 
McCray v. Illinois, 386 U.S. 300, 
87 S. Ct. 1056, 18 L. Ed. 2d 62 
(1967); State v. Keeper, 311 So. 2d 
816 (Fla. 3d Dist. 1975). 


Unwarranted Searches 

In the absence of a search war- 
rant, the defense need make only 
an “initial showing,” State v. 
Lyons, supra, at 393 at the sup- 
pression hearing. The defense 
must establish standing to ques- 
tion the legality of the search, and 
show that the search was unwar- 
ranted, in order to shift the burden 
to the prosecution to show facts 
justifying a warrantless search. 
Coolidge v. New Hampshire, 403 
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U.S. 443, 91 S. Ct. 3022, 29 L. Ed. 
2d 564 (1971); Bicking v. State, 
293 So. 2d 385 (Fla. Ist Dist. 
1974). Standing to challenge a 
search is ordinarily presumed ina 
prosecution for drug possession, 
when the drug at issue is sought to 
be suppressed. Jones v. United 
States, 362 U.S. 257, 80 S. Ct. 725, 
4 L. Ed. 2d 697 (1960) (anyone 
legitimately on premises has 
standing). See also State v. Leve- 
son, 151 So. 2d 283 (Fla. 1963); 
Alderman wv. United States, 394 
U.S. 165, 89 S. Ct. 961, 22 L. Ed. 
2d 176 (1969). 

Because the State has not jus- 
tified the search before the fact, 
by showing a magistrate grounds 
for issuance of a warrant, the pro- 
secution must prove probable 
cause for (or otherwise explain) 
the fait accompli at the suppres- 
sion hearing, once the defense 
makes its “initial showing.” 
With certain well-recog- 
nized exceptions, the prose- 
cution must also demonstrate ex- 
igent circumstances, conditions 
which precluded applying to a 
neutral and detached magistrate 
for a search warrant. Stoner v. 
California, 376 U.S. 483, 84 S. Ct. 
889, 11 L. Ed. 2d 856, 859 (1964); 
Coolidge v. New Hampshire, 
supra. “The ultimate burden of 
proof as to the validity of a war- 
rantless search is on the State.” 
Mann v. State, 292 So. 2d 432, 433 
(Fla. 2d Dist. 1974); Bicking v. 
State, supra, State v. Lyons, 
supra. As a practical matter, ab- 
sence of a search warrant in the 
court file will suffice to shift the 
burden of going forward to the 
prosecution. State v. Hinton, 305 
So. 2d 804, 808 (Fla. 4th Dist. 
1975). 

In obscenity cases, seizures 
sometimes raise first amendment 
questions. Confiscation of a film 
or mass seizure of books may ef- 
fect a prior restraint on protected 
expression. In such cases, unwar- 
ranted seizure precludes use of 
the things taken as evidence, 
Roadenv. Kentucky, 413 U.S. 496, 
93 S. Ct. 2796, 37 L. Ed. 2d 757 
(1973), and, as a matter of Florida 
law, an adversary hearing on the 
question of obscenity must pre- 
cede issuance of a warrant. State 
v. USL Theatres, Inc., 307 So. 2d 
879 (Fla. 3d Dist. 1974) (reh. den. 
1975). 


Where no arrest warrant has is- 
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sued, and an unwarranted search 
is sought to be justified as inci- 
dent to arrest, the prosecution 
must establish the legality of the 
arrest as well as the incidental 
character of the search. 
D’ Agostino v. State, 310 So. 2d 12 
(Fla. 1975); Cf. Chimel v. 
California, 395 U.S. 752, 89 S. Ct. 
2034, 23 L. Ed. 2d 685 (1969). 
Where a criminal defendant 
‘challenged his warrantless 
arrest, the burden of proving its 
validity as a predicate for the law- 
ful admission of the. . .evidence, 
was upon the State.” Earman v. 
State, supra, at 697; Whitely v. 
Warden, 401 U.S. 560, 91 S. Ct. 
1031, 28 L. Ed. 2d 306 (1971); 
State v. Hinton, supra; State v. 
Neri, 290 So. 2d 500 (Fla. 2d Dist. 
1974); Urquhart v. State, 211 So. 
2d 79 (Fla. 2d Dist. 1968); Urso v. 
State, 134 So. 2d810(Fla. 2d Dist. 
1961); State v. Day, 301 So. 2d 469 
(Fla. lst Dist. 1974). The defense 
may put on proof at the suppres- 
sion hearing to show the pre- 
textual character of an arrest, re- 
gardless of whether the arrest was 
warrantless, State v. Nittolo, 303 
So. 2d 690 (Fla. 4th Dist. 1974), 
(quashed No. 46,642, Fla., July 30, 
1975) (pet. for reh. pending) or 
made pursuant to warrant. 
Harding v. State, supra. 


Motion Denied, Appellate Review 


When the defense loses a sup- 
pression motion, the choice is be- 
tween (a) going to trial facing the 
unsuppressed evidence and (b) 
pleading nolo contendere, ex- 
pressly reserving the question of 
suppression for appellate review. 
This latter procedure for direct 
review has been sanctioned since 
Ashby v. State, 228 So. 2d 400 
(Fla. 2d Dist. 1969) rev’d on other 
grounds sub nom. State v. Ashby, 
245 So. 2d 225 (Fla. 1971).Accord, 
Hannigan v. State, 307 So. 2d 850 
(Fla. lst Dist. 1975); Gerardi v. 
State, supra; Earnest v. State, 293 
So. 2d 111 (Fla. Ist Dist. 1974). 
From the standpoint of the de- 
fense, the chief advantage of such 
a plea is the opportunity to 
negotiate for an acceptable max- 
imum punishment, in the event 
the conviction is permitted to 
stand. 

After successful appeal from a 
conviction predicated on a 
negotiated plea, however, all 


deals are off; except for the rever- 
sal of the suppression order, the 
parties return to the trial court on 
the same footing as when the pro- 
secution began. State v. Russo, 
299 So. 2d 40 (Fla. 4th Dist. 1974). 
Where a conviction is overturned 
on appeal with directions to sup- 
press the evidence, the procedure 
approved in Ashby serves the 
same function as an interlocutory 
appeal. No interlocutory appeal as 
such, however, is permitted the 
defense from the denial of a sup- 
pression motion. McGahee v. 
State, 293 So. 2d 98 (Fla. Ist Dist. 
1974). 


Procedure on appeal is the 
same, if the search and seizure 
question is reserved on the rec- 
ord, when pleading nolo conten- 
dere, as when the issue is pre- 
served by objection at trial. Fed- 
eral constitutional grounds for 
suppression should be stated in 
separate assignments of error. If 
the conviction is for a noncapital 
felony, appeal lies to the district 
court of appeal. Thereafter, where 
there is a basis for jurisdiction, a 
disappointed party may petition 
the Supreme Court of Florida for 
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certiorari. A misdemeanor deten- 
dant has an appeal of right to the 
circuit court; any further review 
in the state system is by common 
law writ of certiorari. As to state 
law grounds, decision by the 
highest state court considering 
the matter is dispositive. 

Where federal search and seiz- 
ure grounds have been relied on 
for reversal of a conviction, and 
the Florida Supreme Court does 
not disturb the conviction, the de- 
fense may petition the United 
States Supreme Court for cer- 
tiorari. At least if his client is not 
incarcerated, “going straight up” 
is the best course for defense 
counsel to pursue. The pro- 
secution may also petition for cer- 
tiorari in the United States Su- 
preme Court, if a conviction has 
been overturned on federal 
grounds in the highest state court 
in which a decision can be had. 
Oregon v. Hass, U.S , 95 
S. Ct. 1215, 1219 n.4, 43 L. Ed 2d 
570, 576 n.4 (1975). 


Apart from direct review, a 
Florida judgment of conviction is 
subject to collateral attack, on 
search and seizure and other fed- 
eral constitutional grounds, in 
both state and federal pro- 
ceedings. In theory, federal 
search and seizure questions aris- 
ing in a noncapital felony pro- 
secution may be litigated in as 
many as ten other proceedings in 
six courts, including the circuit 
court. Pursuant to Rule 3.850, 
RCrP, a convict may challenge his 
custody as being “in violation of 
the Constitution. . .of the United 
States,” by filing a motion to va- 
cate in the sentencing court. Re- 
sorting to Rule 3.850, RCrP, in 
order to vindicate a search and 
seizure claim, is unusual, espe- 
cially where there has been direct 
review of the conviction. See, e.g., 
Koedatich v. State, 287 So. 2d 738 
(Fla. 3rd Dist. 1974) (collateral re- 
lief properly denied where 
grounds for motion “‘were pre- 
sented on appeal or were properly 
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presentable thereon.” At 739.) 
But a motion to vacate may be an 
appropriate procedure where be- 
latedly discovered evidence 
shows that knowing use was made 
of false information, in order to 
secure a search warrant, or where 
there is some other newly discov- 
ered evidence that should prop- 
erly come before the trial court. 
Davis v. State, 306 So. 2d 166 
(Fla. 2d Dist. 1975). 


The United States District 
Court is not bound by state court 
resolution of fourth amendment 
issues. The statutory prerequisite 
for consideration, in United States 
District Court, of a state prisoner’s 
habeas corpus petition on the 
merits is “that the applicant has 
exhausted the remedies available 
in the courts of the state.” 28 
U.S.C. § 2254(b). The Fifth Cir- 
cuit has held that a Florida § 2254 
petitioner “has fully exhausted 
his state remedies, ” Rivera v. 
Wainwright, 488 F. 2d 275, 276 
(5th Cir. 1974), when he has pre- 
sented a district court of appeal 
with a federal constitutional claim 
on direct appeal from a felony 
conviction. Alligood v. Wain- 
wright, 440 F. 2d 642 (5th Cir. 
1971); Rivera v. Wainwright, 
supra. Presumably, a_ mis- 
demeanor defendant has ex- 
hausted state remedies by appeal 
to the circuit court. See Robinson 
v. State, 310 So. 2d 27 (Fla. 2d 
Dist. 1975) (search and seizure 
claim not reached in common law 
certiorari proceedings). There is 
no requirement to pursue a search 
and seizure claim collaterally in 
state court if it has already been 
fairly presented to state appellate 
courts on direct. McCluster v. 
Wainwright, 453 F. 2d 162 (5th 
Cir. 1972). This is so even if state 
decisional law interpreting fed- 
eral search and seizure require- 
ments has changed, favorably to 
the defense, after the conclusion 
of direct review in the state sys- 
tem. See Francisco v. Gathright, 
419 U.S. 59, 95 S. Ct. 257, 42 L. 
Ed. 2d 226 (1974). 

The Florida defendant who 
preserves a search and seizure 
claim by following the procedure 
approved in Ashby is eligible to 
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apply for federal collateral relief 
when he has exhausted state rem- 
edies. In a search and seizure 
case earlier this year, the United 
States Supreme Court held “that 
when state law permits a defen- 
dant to plead. . .without forfeiting 
his right to judicial review of 
specified constitutional issues, 
the defendant is not foreclosed 
from pursuing those constitu- 
tional claims in a federal habeas 
corpus proceeding.” Lefkowitz v. 
Newsome, 420 U.S. 283, 293, 95 S. 
Ct. 886, 43 L. Ed. 2d 196, 204 
(1975). 

Where application to state 
courts has not effected his client’s 
enlargement pending appellate 
proceedings, defense counsel 
may elect to go directly to United 
States District Court, pursuant to 
28 U.S.C. § 2254, instead of con- 
tinuing straight up from a district 
court of appeal (or, in mis- 
demeanor cases, from a circuit 
court.) This path may prove a 
shortcut to vindication of a federal 
search and seizure claim and it is 
even possible that a United States 
District Court will order a § 2254 
petitioner’s conditional release 
pending disposition of the peti- 
tion. Bryan v. Wainwright, 377 F. 
Supp. 766 (M.D. Fla. 1974) rev’d 
on other grounds 511 F. 2d 644 
(5th Cir. 1975); Gilliard v. Car- 
son, 348 F. Supp. 757, 759 (M.D. 
Fla. 1972); Boyer v. City of Or- 
lando, 402 F. 2d 966 (5th Cir. 
1968). 


On the other hand, defense 
counsel must weigh the possibil- 
ity that views expressed by Mr. 
Justice Powell, and shared by two 
other Justices, will become law 
before collateral proceedings 
conclude. Mr. Justice Powell be- 
lieves that: 

[Flederal collateral review of a state 
prisoner's fourth amendment claims 
—claims which rarely bear on 
innocence—should be confined solely to 
the question of whether the petitioner was 
provided a tair opportunity to raise and 
have adjudicated the question in state 
courts. Schneckloth v. Bustamonte, 412 
U.S. 218, 250, 36 L. Ed. 2d 854, 876, 93 S. 
Ct. 2041 (1973). 

Although Mr. Justice Blackmun 
finds arguments in support of this 
position “persuasive,” 412 U.S. at 
249, 36 L. Ed. 2d at 876, he is the 
only Nixon appointee on the 
Court who declined to join 
Powell’s concurring opinion in 
Schneckloth v. Bustamonte, 
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supra. In Lefkowitz v. Newsome, 
supra, Mr. Justice Blackmun 
voted with the majority. 
However remote, the possibil- 
ity of eventual review of a search 
and seizure claim by the United 
States Supreme Court itself is a 
relevant consideration, in decid- 
ing between pursuing direct re- 
view of a conviction, and pro- 
ceeding collaterally in federal 
court, after exhaustion of state rem- 
edies. The dissenting Justices 
in Lefkowitz v. Newsome, supra, 
made clear in Schneckloth v. Bus- 
tamonte, supra, that they would 
vote against the collateral asser- 
tion of a search and seizure claim, 
even in a case where they would 
have voted for reversal of the con- 
viction, if the identical claim had 
been pressed on direct review. 
The § 2254 petitioner who 
reaches the United States Su- 
preme Court may expect at least 
three votes against him, regard- 
less of the merits of his substan- 
tive search and seizure claim. Of 
course, such a handicap may 
prove determinative. Cardwell v. 
Lewis, 417 U.S. 583, 94 S. Ct. 
2464, 41 L. Ed. 2d 325 (1974). 


Motion Granted, State’s 
Remedies 

When the state loses a suppres- 
sion motion, it may take an inter- 
locutory appeal at any time before 
trial begins, pursuant to Fla. Stat. 
§ 924.071(1), so long as notice of 
appeal is filed no later than 30 
days after entry of the suppression 
order. State v. Hernandez, 312 So. 
2d 508 (Fla. 3rd Dist. 1975). If the 
trial court takes the additional 
step of dismissing the informa- 
tion, the state may appeal this 
final order. State v. Fulkerson, 
300 So. 2d 275 (Fla. 2d Dist. 1973). 
When the suppression order is not 
itself appealed, the’ prosecutor 
should assign as error the granting 
of the suppression motion. See 
State v. Wells, 308 So. 2d 163 (Fla. 
Ist Dist. 1974) (reh. den. 1975). 

Florida law requires that a de- 
fendant awaiting trial in custody 
“shall be released on his own re- 


cognizance pending the inter- 
locutory appeal if he is charged 
with a bailable offense.” Fla. Stat. 
§ 924.071(2); Rule 6.3(b), Florida 
Appellate Rules, 1962 Revision. 
See State v. Smith and Figgers, 
260 So. 2d 489, 491 (Fla. 1972) 
aff g 254 So. 2d 402, 404 (Fla. Ist 
Dist. 1971). Contra, State ex rel. 
Harrington v. Genung, 300 So. 2d 
271 (Fla. 2d Dist. 1974) (release 
within discretion of trial court). 

Simultaneously with filing 
notice of appeal, the prosecutor 
should apply for an extension of 
time in which to try the case, in 
accordance with the provisions of 
Rule 3.191(d)(2)(iv), RCrP, Mullin 
v. State, 307 So. 2d 829 (Fla. 3d 
Dist. 1974) (reh. den. 1975); State 
v. Williams, 287 So. 2d 415 (Fla. 
2d Dist. 1973). Otherwise, the ap- 
peal may be rendered moot by 
operation of the speedy trial rule. 
State v. Wilson, 305 So. 2d 232 
(Fla. 3d Dist. 1974). 

On appeal from judgment of 
conviction, Florida courts treat as 
res judicata pretrial resolution of 
issues, decided by an appellate 
court in interlocutory pro- 
ceedings. Greene v. State, 302 So. 
2d 202 (Fla. 4th Dist. 1974). If the 
defense has lost an interlocutory 
appeal from a suppression order, 
the defendant, upon conviction 
and sentencing in the trial court, 
has exhausted state remedies to 
the same extent as when the man- 
date of an appellate court issues, 
in a case where conviction is af- 
firmed after trial. Accordingly, a 
felony defendant, raising a search 
and seizure question, has the pos- 
sibility of going directly from cir- 
cuit court to United States Dis- 
trict Court, urging the same federal 
constitutional grounds argued as 
appellee in the district court of 
appeal. In the same way, a mis- 
demeanor defendant could pur- 
sue a federal search and seizure 
claim, rejected by the circuit court 
in interlocutory appellate pro- 
ceedings, by filing a petition pur- 
suant to 28 U.S.C. § 2254, im- 
mediately upon sentencing in 
county court. O 
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Procedural Due Process in 
Government Subsidized Private Housing 


JANIEWSKI 


Subsidized Private Housing 
Programs 


The National Housing Act, 12 
U.S.C. §1701, et seq., provides 
federal mortgage insurance, in- 
terest subsidies, and tax benefits 
“to encourage private enterprise 
to develop, construct and operate 
decent housing for poor 
families.”! The goal of the Actis to 
provide low cost housing for low 
and middle income persons, to 
stimulate the building industry, 
and to increase employment.? Un- 
like conventional public housing 
which is owned and operated by 
public authorities, in the sub- 
sidized private housing programs, 
individuals and nonprofit groups 
develop and manage the housing 
under government supervision.® 

In conjunction with the financ- 
ing subsidies, the owner may ob- 
tain rent supplements whereby 
the Federal Government pays a 
direct subsidy to the owner of the 
project which reflects the differ- 
ence between the market value of 
the dwelling unit and the amount 
the tenant is required to pay.* The 
Federal Government, through the 
Department of Housing and 
Urban Development (HUD), 
takes an active role in the de- 
velopment of the project, super- 
vision of its operation and the es- 
tablishment of rents.* This broad 
range of government involvement 
has provided the basis for estab- 
lishing due process rights for ten- 
ants. 

Unlike tenants in public hous- 


This column was written by Marie 
Janiewski, a third year Florida State Uni- 
versity law student who clerked with the 
Duval County Legal Aid Association dur- 
ing the summer under the direction of 
Paul C. Doyle, executive director. She 
wrote the column on behalf of the Legal 
Aid and Indigent Defendant Committee, 
Gregory A. Presnell, chairman. 
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ing, tenants in subsidized private 
housing have only recently begun 
to assert their rights to procedural 
due process prior to rent in- 
creases’? and evictions.’ Be- 
cause of the involvement of pri- 
vate owners, who act as inter- 
mediaries in providing the gov- 
ernment benefit of low-cost hous- 
ing, federal courts had some diffi- 
culty with questions of jurisdiction 
and the nature of the protected in- 
terest of tenants in subsidized 
private housing.® However, the 
finding that the private owner was 
administering a government ben- 
efit led to the conclusion that ten- 
ants in subsidized private housing 
should be accorded due process 
protections similar to tenants in 
public housing.?° 


Procedural Due Process in 
Subsidized Private Housing 


A. The Elements of Procedural 
Due Process 

The due process clause of the 
fifth amendment imposes con- 
straints upon decisions which de- 
prive individuals of government 
benefits to which they have a 
legitimate claim of entitlement.™ 
The first question raised by at- 
tempts to extend due process pro- 
tection to subsidized private 
housing tenants is whether the 
programs involve sufficient gov- 
ernmental action to make con- 
stitutional guaranties apply.?? 
The fact that private individuals 
receive a government subsidy is 
not sufficient by itself to invoke 
the guaranties of the fifth amend- 
ment. However, in subsidized 
private housing, as one commen- 
tator stated: 
(C)ritical additional elements are present 
in subsidized housing. The private party is 
being used as a vehicle for carrying out the 
specific governmental program of pro- 


viding low-income housing; and the ex- 
tensive participation of the federal gov- 


ernment in the management of the project 
suggest that the government has “in- 
sinuated itself into a position of inter- 
dependence” with the landlord. 


Federal courts have had no diffi- 
culty in finding sufficient Federal 
Government involvement in sub- 
sidized private housing to invoke 
the fifth amendment.'* 

Since the landmark case of 
Goldberg v. Kelly, 397 U.S. 254 
(1970), the United States Su- 
preme Court has applied a two- 
step test in determining whether 
an asserted interest is protected 
by the fifth amendment.'® The 
Court must first determine 
whether a protected “property” or 
“liberty” interest is involved 
within the meaning of the due 
process clause.!® If such an in- 
terest is involved, the Court must 
balance the government’s interest 
in the procedure adopted against 
the individual’s interest in greater 
safeguards.’7 The Supreme Court 
has developed broad guidelines 
for the determination of what con- 
stitutes a “property” interest.1® It 
has been established that tenants 
in rent subsidy housing have a 
substantial property interest in 
continuing to receive the gov- 
ernmental benefit of low-cost 
housing.’® For example, the Un- 
ited States District Court for the 
Northern District of Georgia held 
that tenants in rent subsidy hous- 
ing have ‘‘an objectively justified 
expectation. . .that they will con- 
tinue to receive the benefits of 
low-cost housing.”?° After exam- 
ining the legislative history of 
the National Housing Act, the Un- 
ited States Court of Appeals for 
the Ninth Circuit concluded that 
“there can be little doubt that 
Congress intended to endow 
those occupying the housing with 
some form of benefit.”?* 

The second step in the 
Goldberg analysis requires a 
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balancing of the interests to de- 
termine what form of procedural 
due process should be afforded 
tenants in subsidized private 
housing.2? There are two major 
areas in which tenants in sub- 
sidized private housing are assert- 
ing their rights to procedural due 
process—in the area of rent in- 
creases and eviction proceedings. 

B. Procedural Due Process in 
Evictions 

Local and state laws govern the 
procedures to be followed in 
order to evict a tenant from sub- 
sidized private housing, and in 
most jurisdictions provide for 
notice evictions.2* Federal courts 
have held that, in view of the sig- 
nificant interest of low income 
persons in continuing to receive 
the government benefit of sub- 
sidized housing, due process re- 
quires that a tenant residing in 
subsidized private housing may 
not be evicted absent “‘good 
cause.”*4 In balancing the gov- 


ernment necessity for an efficient 
eviction process, the federal 
courts have not required a sepa- 
rate administrative hearing to es- 
tablish good cause. In a Florida 
case in the United States District 
Court for the Middle District of 
Florida, Purvis v. Walton, No. 
72-393-Civ-J-M (July 7, 1972), 
District Judge McCrae stated: 


This Court today holds that, as a matter of 
federal law, the landlord of a rent supple- 
ment project cannot prevail in an action for 
eviction unless he establishes in a hearing 
after notice the existence of good cause. 
There is no reason why this federal rule 
cannot be applied by the state courts in the 
setting of eviction procedures already es- 
tablished by state law.?5 


The United States District 
Court for the Western District of 
Texas reached a similar conclu- 
sion that, as a matter of federal 
law, a tenant cannot be deprived 
of occupancy unless a good, sub- 
stantial cause exists, the tenant is 
given adequate notice, and the 
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owner proves in state court that 
such cause exists.2° In McQueen 
v. Druker, 438 F. 2d 781 (1st Cir. 
1971), the United States Court of 
Appeals for the First Circuit, al- 
though not reaching the issue of 
whether good cause is required to 
evict a tenant from subsidized 
private housing, held that tenants 
were protected from an eviction 
in retaliation for the exercise of 
their first amendment rights.?7 In 
Iowa, the United States District 
Court for the Southern District 
approved a consent decree that 
plaintiff's lease would not be ter- 
minated nor could she be evicted 
except upon a showing of good 
cause by the landlord.”8 

C. Procedural Due Process 
Prior to Rent Increases 

In Geneva Towers Tenants Or- 
ganization v. Federated Mort- 
gage Investors, 504 F. 2d 483 (9th 
Cir. 1974), tenants in two sub- 
sidized private housing projects 
sought recission of rent increases 
and an injunction requiring a 
hearing prior to implementation 
of any rent increases. The court 
recognized that subsidized pri- 
vate housing tenants had a suffi- 
cient property interest in continu- 
ing to live in decent, low-cost 
housing to invoke the protections 
of the due process clause.2® The | 
Geneva Towers court balanced (1) 
the importance of the tenants’ in- 
terest; (2) the input the tenants 
could make in the adjudicatory 
process; and (3) the governmental 
interest at stake in determining 
the scope of due _ process 
protection.®® The court found the 
interest of the tenants in pro- 
cedural safeguards to be substan- 
tial: 
They seek to retain decent housing at a 
price that is within their power to pay. A 
rise in the cost of housing could force ten- 
ants to forego other perhaps necessary 
purchases and could even force some ten- 
ants to seek other less expensive housing. 
Moreover, the tenants desire to insure that 
any rent increase is fairly justified by all 
the relevant data. And, not the least impor- 
tant, affording the tenants some participa- 
tion in the rent adjustment process 
“generat/es] the feeling. . .that justice has 
been done.”’! 

The court also found that the 
government’s interests in pro- 
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gram flexibility and encouraging 
continued private participation 
were substantial. The court held 
that a formal hearing is not neces- 
sary, but that due process requires 
notice and an opportunity for ten- 
ants to present written objections 
prior to the owner’s application 
for a rent increase .32 

A similar case in the Northern 
District of Georgia involved a 
challenge by tenants in sub- 
sidized private housing to their 
landlord’s proposal to increase 
the monthly carrying charge or 
eliminate the cost of electrical 
service from costs covered by the 
existing carrying charge. In 
Bloodworth v. Oxford Village 
Townhouses, Inc., 377 F. Supp. 
709 (N.D. Ga. 1974), the court 
held: 


{I]t would appear that prior notice, an op- 
portunity to submit written objections, and 
a list of the reasons for the increase, will 
adequately protect plaintiffs’ interest in 
receiving the benefits of low-cost 
housing.** 

In response to the consistent 
judicial mandates to provide pro- 
cedural due process, HUD prom- 
ulgated regulations governing 
rent increases in subsidized hous- 
ing requiring: (1) notification to 
the tenants by the mortgagor of 
the intention to request a rent in- 
crease, and the reasons therefor, 
30 days prior to the owner’s appli- 
cation to HUD for a rent increase; 
(2) an opportunity for tenants to 
submit written comments on the 
proposed increase to the mort- 
gagor and to HUD; and (3) notifi- 
cation to the tenants by HUD of 


the reasons for approval or disap- 
proval of the application for a rent 
increase .*4 


With the advent of the energy 
crisis, the cost of fuel oil, gas, and 
electricity has risen markedly, 
causing the operating costs of 
subsidized private housing to sky- 
rocket. In most projects, the cost 
of electricity has been included in 
the monthly rent. Rather than fol- 
lowing the procedure for obtain- 
ing a rent increase, some project 
owners have, with HUD ap- 
proval, instituted a practice of di- 
rect billing to tenants of the elec- 
tric costs formerly included in the 
rent. Tenants have not been given 
prior notice of the rent increase in 
the form of increased electric 
charges, nor the opportunity to 
submit written comments in op- 
position. Some tenants, many of 
whom are on fixed incomes, are 
not able to pay the increased rent, 
and may be forced to lose the ben- 
efit of decent, low-cost govern- 
ment subsidized housing. Other 
tenants may be forced to deprive 
themselves and their families of 
other necessities of life, such as 
food, clothing and medical care to 
pay the increased rent. One fed- 
eral court has ruled that the prac- 
tice is invalid.* This practice is 
presently being challenged intwo 
cases filed in the United States 
District Court for the Middle Dis- 
trict of Florida.*® 

Although the extent of due pro- 
cess protection available to ten- 
ants in rent subsidy housing is just 
being defined, it is clear that (1) 


tenants in private subsidized 
housing have a constitutionally 
protected property interest in 
continuing to receive the gov- 
ernmental benefit of low-cost 
housing; (2) tenants in private 
subsidized housing have a right to 
prior notice and the opportunity 
to submit written objections be- 
fore the owner of the project ap- 
plies for a rent increase; and (3) 
tenants in private subsidized 
housing may not be evicted in the 
absence of good cause. The scope 
of due process protections will 
depend in part upon the outcome 
of litigation in federal courts, and 
in part upon the determination of 
tenants in rent subsidy housing to 
demand a greater voice in the de- 
cisions which affect them. im) 


FOOTNOTES 

1 Bloodworth v. Oxford Village Town- 
houses, Inc., 377 F. Supp. 709, 712 (N.D. 
Ga. 1974). 

2See generally Note, Procedural Due 
Process in Government Subsidized Hous- 
ing, 86 Harv. L. Rev. 880, 882-887 (1973); 
Also see, United States v. Emory, 314 U.S. 
423, 430 (1941); Hahn v. Gottlieb, 430 F. 
2d 1243, 1245 (1st Cir. 1970). 

3 There are two major types of sub- 
sidized private multi-family housing 
which are operated in much the same 
manner. The §221(d)(3) program was the 
first major subsidized program adopted by 
Congress and provided federally guaran- 
teed below market interest rate mortgages 
to owners and developers of low and mod- 
erate income housing. See the Housing 
Act of 1961, §101(a), 12 U.S.C. §1715 L 
(d)(3)(1970). The §236 program was 
adopted in 1968 to replace the §221(d)(3) 
program, and provides federally insured 
mortgages with an interest rate subsidy to 
the owner and developer. See Housing 
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and Urban Development Act of 1968, 
§201(a), 12 U.S.C. §1715z-1 (1970). These 
programs are now being phased out, but 
existing housing built under the programs 
continues to operate. See generally, 
Krooth & Spragens, The Interest Assis- 
tance Programs-A Successful Approach to 
Housing Programs, 39 Geo. Wash. L. Rev. 
789 (1971); Note, Government Housing 
Assistance to the Poor, 76 Yale L.J. 508 
(1967); Note, Sponsorship of Subsidized 
Housing for Low and Moderate Income 
Families Under the N.H A., 38 Geo. Wash. 
L. Rev. 1073 (1970). 

4 The amount of the subsidy is the lesser 
between the fair market rent minus 25% of 
the tenant’s adjusted income and the fair 
market rent, minus 30% of the basic carry- 
ing cost of the unit. See 12 U.S.C. §1701s. 
For example, a typical tenant with an in- 
come of $170 per month and three children 
may pay $60 per month rent for a unit, 
while the Federal Government pays $142 
per month to the owner, making a total 
market value of $203 per month. The exact 
rental cost to the tenant, the amount of 
subsidy, and the market value depends on 
the location of the project and other indi- 
vidual factors. 

5 HUD sets requirements that develop- 
ers must meet before the project is ap- 
proved, and establishes standards for loca- 
tion and construction. See 24 C.F.R. §236, 
Subparts A and B, and 24 C.F.R. $221, 
Subsection C. 

® See generally, Note, Procedural Due 
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Process in Government Housing, 86 Harv. 
L. Rev. 880, 884-887 (1973). Once it ap- 
proves the project, HUD enters into a reg- 
ulatory agreement with the owners setting 
out detailed requirements with which the 
owners must comply to continue to receive 
federal assistance. The agreement gives 
HUD broad supervisory powers. The 
owners are required to obtain prior HUD 
approval before incurring any liability 
other than for current operating expenses, 
before remodeling, before the project is 
sold, and before rents are set or increased. 
Additionally, the owners agree to maintain 
the project in good repair, to manage it ina 
satisfactory manner, and to maintain suita- 
ble records for inspection and auditing 
purposes. 

7Compare Thompson v. Washington, 
497 F. 2d 626 (D.C. Cir. 1973) (public 
housing) with Geneva Towers Tenants 
Organization v. Federated Mortgage In- 
vestors, 504 F. 2d 483 (9th Cir. 1974) (rent 
subsidy housing). 


® Compare Escalera v. New York City 
Housing Authority, 425 F. 2d 853 (2d Cir.), 
cert. denied, 400 U.S. 853 (1970) and 
Caulder v. Durham Housing Authority, 
433 F. 2d 998 (4th Cir.), cert. denied, 401 
U.S. 1003 (1971) (public housing) with 
McQueen v. Druker, 438 F. 2d 781 (1st Cir. 
1971) and Purvis v. Walton, No. 
72-393-Civ-J-M (M.D. Fla. July 7, 1972), 
summarized at 2 CCH Pov. L. Rep. 416,179 
(rent subsidy housing). 

® The involvement of private owners 
raises interesting jurisdictional questions 
in suits filed in federal court on behalf of 
rent subsidy tenants. See,e.g., Bloodworth 
v. Oxford Village Houses, Inc., supra, at 
713-715. 

10 See, e.g., Geneva Towers Tenants Or- 
ganization v. Federated Mortgage Inves- 
tors, supra, at 492. 

11 See Board of Regents v. Roth, 408 U.S. 
564 (1972). 

12 The fifth amendment applies only to 
the federal government, not to private per- 
sons. Public Utilities Commission v. Pol- 
lak, 343 U.S. 451, 461 (1952). The same 
standards used to detect state action for 
purposes of the 14th amendment are used 
to find federal action for purposes of the 
fifth amendment. See Geneva Towers 
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Tenants Organization v. Federated Mort- 
gage Investors, supra, at 487, relying on 
United States v. Davis, 482 F. 2d 893, 897 
n.3 (9th Cir. 1973). See also, Burton v. 
Wilmington Parking Authority, 365 U.S. 
715 (1961); Moose Lodge v. Irvis, 407 U.S. 
163 (1972). 

13 Note, Procedural Due Process in 
Government-Subsidized Housing, 86 
Harv. L. Rev. 880, 885 (1973). 

14 See, e.g., Hahn v. Gottlieb, 430 F. 2d 
1243 (lst Cir. 1970); McKinney v. 
Washington, 442 F. 2d 726 (D.C. Cir. 
1970); Keller v. Kate Maremount, 365 F. 
Supp. 798 (N.D. Cal. 1972), consolidated 
on appeal with Geneva Towers Tenants 
Organization v. Federated Mortgage In- 
vestors, supra; Bloodworth v. Oxford Vil- 
lage Townhouses, Inc., supra. 

15 See, e.g., Board of Regents v. Roth, 
408 U.S. 564 (1972); Perry v. Sindermann, 
408 U.S. 593 (1972); Morrissey v. Brewer, 
408 U.S. 471 (1972). 

16 See Note 15, supra. 

17See generally Note, Specifying the 
Procedures Required by Due Process: To- 
ward Limits on the Use of Interest Balanc- 
ing, 88 Harv. L. Rev. 1510 (1975). Compare 
Morrissey v. Brewer, 408 U.S. 593 (1972) 
with Wolff v. McDonnell, 418 U.S. 539 
(1974). 

18 See Note 15, supra. 

19 See, e.g., Bloodworth v. Oxford Vil- 
lage Townhouses, Inc.,supra; McQueenv. 
Druker, supra; Geneva Towers Tenants 
Organization v. Federated Mortgage In- 
vestors, supra. 

2° Bloodworth v. Oxford Village Town- 
houses, Inc., supra, at 717. 

21 Geneva Towers Tenants Organization 
v. Federated Mortgage Investors, supra, at 
490. 

22 See Note 17, supra. 

23 See Chapter 83, Part II, F.S., espe- 
cially §§83.56 through 83.60. 

24 There are no specific guidelines pro- 
vided by the courts to determine what con- 
stitutes “good cause.” It appears to be a 
fact question to be determined on a case by 
case basis. It will be interesting to see how 
the term “good cause” evolves in Florida 
state courts. 

25 Slip opinion at 2-3. 

26 Fletcher v. Grant Villa, No. 
A-71-CA-11 (W.D. Tex. Mar. 17, 1971), 
summarized at 2 Pov. L. Rep. 12365.651. 

27 438 F. 2d 781, 785 (1st Cir. 1971). 

28 Bernard v. Knight, No. 74-59-D (S.D. 
Iowa, Nov. 1, 1974), summarized at 8 
Clearinghouse Rev. 631, No. 13,987 
(January 1975). 

2° Geneva Towers Tenants Organization 
v. Federated Mortgage Investors, supra, at 
489. 

307d. at 491. 

317d. 

327d. at 492. 

%3 Bloodworth v. Oxford Village Town- 
houses, Inc., supra, at 718. 

424 C.F.R. , Part 401. 

35 Bloodworth v. Oxford Village Town- 
houses, Inc., supra. 

36 Harris v. McCurry, No. 
75-467-Civ-J-T (July 31, 1975); Cobb v. 
Walton, No. 75-468-Civ- -J-T (July 31, 
1975). 
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The Florida Industrial Rela- 
tions Commission is at its best, 
and fulfills most admirably the re- 
formational mission devolved 
upon it in recent years, when it 
comprehends the forces of the 
law, summarizes them and pro- 
nounces “neutral principles” 
conducive to jurisprudential 
health. 

In Smith v. Scottie-Craft Boat 
Corp., IRC Order 
Guly 25, 1975), Judge Elmer Fri- 

ay wrote for the commission just 
such an order. 

Addressing a January 1971 ac- 
cident, hearings on which were 
held November 29, 1973, April 10, 
1974, May 2, 1974, and anorder on 
which was entered by the JIC on 
January 7, 1975, the IRC traced 
the statutory and decisional his- 
tory of §440.25(3)(b), F.S., and 
concluded that the law says what 
it means. 

In Jordan v. Food Fair Stores, 
Inc., IRC Order 2-2209 (February 
15, 1973), per Judge Jesse 
McCrary, the commission re- 
quired JICs to adjudicate within 20 
days of final hearing or enter an 
order declarative of their inability 
to adjudicate, or adjudicate no 
later than 40 days therefrom. 

The act requires 
adjudication within 30 days of 
final hearing “unless otherwise 
agreed to by the parties” uninflu- 
enced by the JIC. 

The IRC, which has in the last 
year made a mark in the expedi- 
tion of cases, views delay as sub- 
versive of the act. 

Too, the practice of “serial” 
hearings—i.e., a parade of 
90-minute, or 60-minute hearings 
failing of finality—threatens “due 
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process” insofar as it disadvan- 
tages all parties’ presentations of 
evidence. 

Post-hearing depositions, 
though not forbidden per se, come 
in for criticism as contributory to 
delay and_— dilution of 
§440.25(3)(b). In this respect, the 
commission stresses that JIC de- 
signation of a disinterested doctor 
is strictly limited: the doctor’s re- 
port or testimony must be made of 
record and considered by the JIC. 
No other post-hearing deposi- 
tional authority is expressed by 
Chapter 440. 


The IRC, of course, can’t cope 
with everything at once. Yet, the 
moment might be right for recon- 
sideration by the IRC of the prin- 
ciple enunciated in Lehman v. 
Goodwin, IRC Order 2-2023 (Au- 
gust 17, 1972) that the IRC will 
not review interlocutory orders 
save and except such orders as 
award or reject compensation be- 
nefits ‘or orders otherwise sub- 
stantially prejudicial to any party, 
or arguably so.” (Interestingly, in 
Volutia Timber Co., Inc. v. Wil- 
son, IRC Order 2-2741 (March 20, 
1975), the commission declared 
the rule to be that it reserves the 
authority to review orders award- 
ing or rejecting compensation ben- 
efits ‘“‘or orders otherwise sub- 
stantially prejudicial to the parties 
involved,’—presumably making 
more stringent the prohibition on 
interlocutory appeals.) 

The rationale for Lehman, 
supra, was that expeditious dis- 
position of causes was a systemic 
requirement of the Workmen’s 
Compensation Act, and that ad 
hoc disposition of “merely inci- 
dental aspects of a workmen’s 
compensation case’ would 
merely “operate to delay and frit- 
ter efforts; ....” 

The problem now arises 
—somewhat critically in light of 


challenge made in the U. S. Sup- 
reme Court in the Cunningham 
case—that if claimants cannot go 
into the circuit courts and are re- 
quired exclusively to litigate be- 
fore judges of industrial claims, 
and if they no longer have an un- 
fettered and absolute right to file 
claims and call up hearings on 
same, Hale v. G & H Contracting 
and Engineering Co., IRC Order 
2-2688, cert. den., [and if they can- 
not count on oral argument before 
the commission if they ever get 
there, Rule 27, W.C. Rules of 
Procedure (another necessary 
economy measure),Jhow can a 
claimant who manages to get his 
claim filed and to come to a hear- 
ing preserve serious appellate 
rights when he is (a) unable to liti- 
gate those on appeal in an inter- 
locutory situation, and (b) loses 
any appellate predicate if he al- 
lows the matter to pass under a 
judge’s order without such inter- 
locutory appeal for 20 days? 


This potentially critical and cer- 
tainly interesting aspect of the 
jurisprudence has not yet been 
addressed. It becomes critical as 
the formalization of the 
workmen’s compensation juris- 
prudence proceeds apace, and as 
it becomes more difficult for 
claimants to enter the W. C. litiga- 
tion process—since they are bar- 
red from the Article V courts of the 
trial level and are restricted to a 
purely discretionary review at the 
Supreme Court level. Scholastic 
Systems, Inc. v. Le Loup, 307 
So.2d 166 (Fla. 1974). 

The Lehman rule is a good rule, 
and it is necessary if the high pur- 
poses of Chapter 440 are to be 
subserved. But some decisional 
provision for retention of rights, 
which may be quite crucial in a 
given case ona given point, might 
well be exfoliated by the IRC ina 
proper case. O 
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News and Notes 


RESPA SUBJECT OF TALKS ... Fund 
Senior Vice President G. Robert Arnold par- 
ticipated in a panel discussion on the Real Es- 
tate Settlement Procedures Act at a special 
meeting of the Florida Title Underwriters 
Bureau on July 18 in Tampa. He also gave a talk 
on RESPA to the stockholders of Lawyers’ Title 
Services, Inc., of Manatee at their annual meet- 
ing on August 30 in Bradenton. 


TITLE NOTE BY A FUND ATTORNEY... 
“Common Elements and Condominiums” 

Sec. 711.03(4), F.S., defines common ele- 
ments as the portions of the condominium 
property not included within the units. Several 
recent developments involving condominium 
common elements are of interest to real prop- 
erty attorneys. 

In Daytona Development Corporation v. 
Bergquist, 308 So. 2d 548 (2d D.C.A. Fla. 1975), 
condominium documents provided that a re- 
creation hall was to be a unit. However, an 
interest in the common elements was not as- 
signed to the hall. The court pointed out Sec. 
711.08(1)(f), F.S., states the declaration must 
include or provide for the undivided shares in 
the common elements which are appurtenant 
to each unit. The court found that the hall was a 
portion of the common elements. It held that all 
units must have an interest in the common 
elements and neither can exist separately from 
the other. 


Sec. 711.10, F.S., provides that a con- 
dominium parcel cannot be changed without 
the owner's consent unless the declaration 
provides otherwise. A unit is a part of the parcel 
and the common element is an appurtenance to 
the unit. Therefore, the court in Theiss v. Is- 
land House Association, 311 So. 2d 142 (2d 
D.C.A. Fla. 1975), reasoned that an appurte- 
nance cannot be changed without consent. The 
court held that if the share of surplus which is 
an appurtenance cannot be changed without 
the owner’s consent, a change in the unit’s 
share of common expenses also requires such 
consent. 

In Reibel v. Rolling Green Condominium A, 
Inc., 311 So. 2d 156 (3d D.C.A. Fla. 1975), les- 
see condominium associations claimed they 
had standing to sue to have leases held invalid 
because the leasehold was a part of the com- 
mon elements. It was held the leased area was 
not common elements because it was never 
submitted to condominium ownership. How- 
ever, an estate for years submitted to con- 
dominium was held to be a part of the common 


Lawyers’ Title Guaranty Fund 


elements in Ackerman v. Spring Lake of Bro- 
ward, Inc., 260 So. 2d 264 (4th D.C.A. Fla. 
1972). 

Attorneys dealing with condominiums 
should be aware of these decisions and Ch. 
75-224, Laws of Florida, effective July 1, 1975, 
which requires the share of common expenses 
and surplus be in the same proportion as the 
share in common elements. 


THE NATIONAL FUND... The directors of 
the National Attorneys’ Title Assurance Fund, 
Inc., met on August 9, 1975, in Montreal, 
Canada, in connection with the annual meeting 
of the American Bar Association. Representing 
the Florida Fund on the Board were J. Ernest 
Collins, Paul B. Comstock, Richard H. Merritt 
and William H. Wolfe. The directors reviewed 
the annual report and received a detailed re- 
port on the operation of the National Fund in 
Indiana where it functions in collaboration 
with an advisory board of Indiana lawyers. Del- 
egates of the funds in Colorado, Connecticut, 
Georgia, Illinois, Indiana, Kansas, Minnesota, 
Ohio and Utah participated in the meeting. The 
National Conference of Bar-Related Title In- 
surers was represented by its president, Wil- 
liam Margiotta of Connecticut. 


ABA MEETING. . . The Standing Committee 
on Lawyers’ Title Guaranty Funds of the 
American Bar Association met on August 8, 
1975, in Montreal, Canada, at the annual meet- 
ing of the association. Judge C. Clyde Atkins of 
Miami, a former trustee and officer of The 
Fund, is chairman of the standing committee. 
In its report to the House of Delegates, the 
committee expressed general approval of a po- 
sition paper prepared by the Special Committee 
on Residential Real Estate Transactions with 
the proviso that the ABA should in no way 
imply that title insurance is not necessary. The 
standing committee had previously urged the 
special committee to include the fund concept 
in its paper. The House of Delegates deferred 
action on the position paper until its meeting in 
February 1976. The standing committee heard 
progress reports on its information programs 
and on the fund movement in the several states. 
It was reported that the lawyers of Mas- 
sachusetts had just obtained a charter for the 
Attorneys’ Guaranty Title Insurance Company 
as a bar-related fund in that state. 


By the Staff of Lawyers’ Title Guaranty Fund, 
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CALENDAR 


October 12-17—World Peace Through Law Conference, Sheraton-Park Hotel, 
Washington, D.C. 


October 19-22—Annual Meeting, Florida Conference of Circuit Judges, Shera- 
ton Sand Key Hotel, Clearwater Beach. 


October 24-25—Law Revision Council Securities Act Workshop, Host Airport 
Hotel, Tampa. 


October 28-29—Third Triannual 1975 Bar Examination—Jacksonville area. 


October 30-November 1—The Florida Bar Board of Governors, Indies Inn and 
Yacht Club, Duck Key. 


October 31-November 1—Annual Convention Academy of Florida Trial 
Lawyers, Contemporary Hotel, Walt Disney World. 


November 14-15—Law Revision Council, Host Airport Hotel, Tampa. 

1976 

January 5-9—Institute on Estate Planning, Americana Hotel, Bal Harbour. 
January 9-10—Law Revision Council, Holiday Inn, Cypress Street, Tampa. 
February 12-18—ABA Midyear Meeting, Philadelphia, Pa. 


February 25-28—Eighth Medical Institute for Attorneys—injuries to the Nerv- 
ous System, Americana Hotel, Bal Harbour. 


March 11-13—Second Annual Seminar, American Title Policy-Writing Attor- 
neys, Bal Harbour. 


March 11-13—Twelfth Annual Assembly, Lawyers’ Title Guaranty Fund, 
Sheraton-Towers Hotel, Orlando. 


August 5-12—ABA Annual Meeting, Atlanta, Ga. 
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STAMPS 
OUT SLOWS 


We are providing our cus- 
tomers and agents with an 
official SOS stamp. Every 
order stamped with SOS 
will go along way in aiding 
our St. Paul Title Stamp a 
Out Slows Program. We cover 
the state with 
— convenient offices 
Asa part of our and fleet-footed SOS field 
special Stamp Out representatives who are 
Slows Program, we are real live on-the-spot prob- 
committing ourselves to 3. lem solvers. 
day delivery for commit- 
ments, and that’s 
a promise, 


We're also offering a 
state-wide toll free SOS 
number which will help 
you solve your problems 
even sooner. g 


We hereby pledge 
to provide all customers 
with the very best service 
and hereby affix our names 
as members of the SOS 
team which has taken the oath 
to help Stamp Out the Slows. & & 
So call our toll-free number or write our 
Division Office for more on our SOS program. 


301 Pierce Street 
Clearwater, Florida 33516 
Toll-free phone (800) 282-0103 INSURANCE CORPORATION 


one of THE ST PAUL COMPANIES We're not everyone else. 
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1247E 
MRS MARLENE HURST 


UNIV MICROFILMS LIB SERVICES 


XEROX CORPORATION 
ANN ARBOR MICHIGAN 48106 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 
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This isnotipre 
to be unsure of your legal po: 


If you don’t know all the law 
when you walk through this door, 
you've improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Our unique indexing system step through that door next time 
gives you the direct benefit of our with the confidence that comes 
experience by enabling us to draw from knowing that you have the 
upon the thousands of cases we’ve most thorough research available. 
already researched. This feature, At your service 24 hours a day . 


combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 
When you call, recording 
equipment is available to tape your R. 
case directly from the phone. Our 
secretary becomes your secretary la 
. . $0 your research problem doesn’t fe or ly 
remain “‘bottled-up” in your office Florida Division of 
waiting for dictation or transcrip- American Legal Research Corp. 
tion; we can begin immediately. 
There’s no better way to 
avoid that sinking feeling at your (904) 
next hearing. Call us (toll-free) and Toll-free (800) 342-6862 
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